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Tém tit. O cac dan toc thiéu s6 nudc ta tir 1au da hinh thanh nén nhiing quy dinh vé quan hé so
hitu, chiém hitu dm v6i cla cai vét chat, trong do6 c6 cac tai nguyén thién nhién noi ho sinh song.
Viéc xac dinh quyén s hiru va chlem hiru ddi véi cac nguon tai nguyén nay chinh la co s¢ dé cong
ddng co thé quan 1y va str dung t6t hon, ¢6 hiéu qua hon dbi voi cac nguon tai nguyén thién nhién
va moi truong. Diéu nay duoc thé hién rat rd thong qua cac quy dinh vé quan hé s¢ hitu trong cac
bo Ludt tyc cua mot s6 dan toc thiéu s6 & Viét Nam (Truong hop Luét tuc Thai va Luat tuc Ede).

Vé van d sé hiru, & mdi dan toc, tuy theo sy phat trién ctia mdi cong dong ma c6 cac quy dinh
vé quan hé s hiru khac nhau. O day hau nhu chua c6 cic quan hé s¢ hiru vé tai san, ma chu yeu
chi xac dinh quyén s¢ hitu dbi véi tai nguyén thién nhién, nhu dat dai, rimg nui, song subi..
Nhung cac quan hé s6 hitu nay lai 1a s6 hiru chung cua ca cong ddng, so hitu cia c4 nhan, gia dlnh
dbi v6i vang dat, vang rimg, dong thuc vat cla cong ddng dan toc do.

Viée xdc dinh quan hé s hitu cac ngudn tai nguyén thién nhién 1a mot van dé hét sic quan
trong va cép bach d01 v6i cac dan toc it ngudi mi€n nai ndi riéng va ca nude ndi chung. Doi hoi
Pang va Nha nudc can ¢6 nhitng chinh sach, bién phap ding dén, phu hop véi tinh hinh phat trién
chung cta dat nudc trong viée bao vé¢, khai thac, st dung hop ly cac nguon tai nguyén, moi truong.

Phat huy truyén théng dan toc két hop v6i phap ludt ciia Nha nude trong viée quan 1y dét dai, rimg
nti, song suodi va bao vé tai nguyén va moi trrong sinh thai.

1. Quan ni€ém veé van dé sé hiru

Vén dé s hitu ludn c6 ¥ nghia to 16n d6i
v6i su ton tai va phat trién cua bat ky toc nguoi
nao, trong bat ¢t mot ché do xa hoi nao. Theo
B0 luat Dan sy nudc Cong hoa xa h01 chu nghla
Viét Nam, “Quyén so hitu bao gébm quyén
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chiém hiru, quyén st dung va quyén dinh doat
tai san cua chu s¢ hitu theo quy dinh ctua phap
luat. Chu so hitu la ca nhan, phap nhan, cac chu
thé khac co6 di ba quyén 1a quyén chiém hitu,
quyén sir dung, quyén dinh doat tai san” (Diéu
173) [1].

Dbi véi cac toc ngudi ¢ nude ta van dé so
hitu ngudn tai nguyén thién nhién va moi
truong sinh thai lién quan truc tiép dén hai
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phuorng dién: xac dinh cac quan hé so hiru d6i
VOI ngudn tai nguyén thién nhlen chinh 1a nhan
t6 co ban dé bao vé cac ngudn tai nguyén thién
nhién dy; xac dinh quan hé s hitu lién quan
truc tiép toi cac hinh thirc to chtrc san xudt va
phan phdi cac ngudn cua cai vat chat ma con
ngudi tao ra.

Trong Luat tuc cia mot sb dan toc it ngudi
ho thudng quan niém vé s& hiru nhu: con ngudi,
voi tinh cach 1a mot thuc thé xa hoi, chi cé thé
ton tai va phat trién khi c6 nhiing co s¢ vét chat
nhit dinh. Ngay tir thoi ky so khai coa x3 hoi
loai nguoi, ¥ thirc vé xa hoi, vé cong dong con
han ché nhung ngudi nguyén thuy di biét
chiém giit hoa qua ty nhién, chim thu sin bt
dugc, nhitng cong cu lao dong gian don dé phuc
vu cho nhu ciu cta minh. S& hiru duoc hiéu
chinh 13 viéc chiém gilt nhitng san vt ty nhién,
nhitng thanh qua lao dong (ngay nay con gém
ca nhitng tu liéu san xut) cua x3 hoi hoi loai
ngudi. O cac dan tdc it nguoi nudc ta tir 1au da
hinh thanh nén nhiing quy dinh vé quan hé so
hiru, chiém hiru di véi ctia cai vat chat, trong
d(’) c6 cac tai nguyén thién nhién noi ho sinh
song Viéc xac dlnh quyén sé hitu va chiém hitu
dbi voi cac ngudn tai nguyén nay chinh 1a co so
dé cong ddng c6 thé quan 1y va st dung tt hon,
¢6 hiéu qua hon dbi véi cac nguon tai nguyen
thién nhién va moéi trudng. Piéu nay duoc thé
hién rat rd théng qua cac quy dinh vé quan hé
s0 hitu trong cac by Luét tuc cua mot s6 dan toc
thiéu s6 & Viét Nam.

V& vAn dé s¢ hitu, & mdi dan toc, tuy theo
su phat trién ciia mdi cong dong ma cod cac quy
dinh vé& quan hé so hiru khac nhau. O day hau
nhu chua c6 cac quan hé sé hiru vé tai san, ma
cha yéu chi xac dinh quyén s¢ hiru dbi véi tai
nguyén thién nhién, nhu dat dai, rimg nui, séng
sudi... Nhung cac quan hé so hiru nay lai 1a s
hitu chung cta ca cong ddng, s¢ hiru cua ci
nhan, gia dinh dbi véi ving dat, ving ring,
dong thyc vat cua cong déng dan tdc do.

2. Vé s hiru chung (sé hiru tap thé)

Theo Bo luat Dan su, dat dai, rung nui,
song hd, ngudn nudc, tai nguyén trong 1ong dat,
ngu@)n lgi & vung bién, thém luc dia va vung
troi, phan von va tai san do Nha nuéc dau tu
vao cac xi nghiép, cong trinh thudc cac nganh
va linh vuc kinh té, van hoa, xa hoi, khoa hoc,
k¥ thuat, ngoai giao, qudc phong, an ninh cing
cac tai san khac ma phép luat quy dinh la cua
Nha nude, déu thude sé hiru toan dan (Biéu
205). So hitu chung 13 s¢ hiru cia nhiéu chu so
hiru ddi voi tai san. S& hitu chung bao gém s&
hiru chung theo phan va s¢ hitu chung hop nhat.
Tai san thudc so hitu chung 1a tai san chung
(Diéu 229). Con s¢ hiru tap thé, s¢ hiru tap thé
la s& hiru cua hop tdc xa hodc cac hinh thirc
kinh té tap thé 6n dinh khac do c4 nhan, ho gia
dinh cing goép von, gop stic hop tac san xuit,
kinh doanh nham thyc hién muc dich chung
dugc quy dinh trong diéu 18, theo nguyén tic tu
nguyén, binh ding, dan chu, cing quan 1y va
cung huong loi (Piéu 217) [1].

Trong Luat tuc cua mot s6 dan toc thiéu sb,
s& hitu tap thé duoc cac cong déng dan tdc xac
1ap trén moi phuong dién, moi linh vuc. Trong
pham vi lanh thd cta buédn, lang dugc xac dinh,
tat ca nhimng gi thuéc pham vi nay du 13 ty
nhién hay nhan tao déu thuoc vé lang, budén va
thuong dugc léy cac vat chuan tu nhién dé 1am
mbc, nhu dong subi, ngon nui, con dudng, cay
cbi ¢o thy,... Ranh gi6i 4y do hai bén thoa
thuan vé&i nhau; viéc hoach dinh ban dau thuong
kém theo 1& nghi tin ngudng va sy thé nguyén,
lam ting thém tinh thiéng liéng va tinh bat kha
x4m pham. S& hitu chung bao gém dét dai, song
sudi, ngudn nude, cay cdi,... Chu quyen sO hiru
chung 13 cong dong dan cu cung séng trong
pham vi lang, trong do6 gia lang la nguoi dai
dién quan ly vé moi mit.

O dan toc Thai, ranh gidi cac muong, cac
ban déu duoc quy dinh rd, nguoi muong khac,
ban khac khong dugc tu y xam hai. Nguoi Thai
& vung nui phia Bic ¢6 co céu td chtc va quan
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hé xa hoi mang dic thu riéng. Cong dong nguoi
Thai dugc chia thanh cidc mudng (muodi hai
chau muong), mdi chau muong bao gdm nhidu
ban nhu Muong Thanh (Pién Bién), Muong Lo
(Nghia L), Muong Tac (Phi Yén - Son La),...
X3 hoi Thai theo hé théng phu hé, xa hoi phan
hoa thanh tang 16p quy tdoc va ngudi dan
thuong. Trén danh nghia dit dai, rung ra, tai
nguyén déu thudc toan muong ma chau muong
(chu dét) 1a nguoi dai dién. Nhitng chtc dich
ciia muong ciing nhu tao ban (truéng ban) tuy
theo thir bac ma dugc chia dit cong (rudng cong).

Trong Luat tuc Thai phﬁn luat 1¢ nguoi Thai
den ¢ Thuan Chau c6 quy dinh vé ranh giéi dat
mudng Mudi: Tuc ngit ¢6 cau: “Muong Mudi
rong phia séng Ma, Muong La rong phia song
Pa” (Piéu 13 - Luat tuc Thai) [3, 156].

Con vé pham vi nuéc, mudn bao vé, quan 1y
duoc cac ngudn nude ho thudng tao ra cac ving
“vang muong” (viing muong) hodc “ao viing
mudng” (Piéu 152 - Luat 1& nguoi Thai den ¢
Thuan Chau trong Luét tuc Thai) [3].

Va d& quan 1y khu vuc dat dai cua minh
nhitng nguoi chii dat thudng dit ra nhimg quy
dinh, cim mdc phan chia danh gi6i “Chiéng Ly
- Mudng Mubi”, ¢6 mot ngon nili mang tén nen
(minh) muong. Chan nai cdé chon “cit tru
mudng” va mot ngon nui khac mang tén Ludng
(rong) 1a noi cat ddu vo, chum tro hai cdt cua
tao ch hdon muong va nhitng ngudi thudc dong
ddi ho nha tao (Piéu 153, Luét tuc Thai) [3].

Céc san vat trén dat dai rimg ra tuy thudc s
hitu cong cong, ai ciing c6 quyén khai thac,
nhung ai mudn khai thac déu phai tuan theo tuc
1¢ biéu xén “An nha” va cac chirc dich: “Dumng
in mat ong mat phan nang (con gai chiia dat)
ding an nai mat phan tao (phia tao) mé thu
rung phai chia, phan chia cho tron ven”.

Luét tuc Thai quy dinh rat cu thé vé quyén
dugc hudng thit tha hoang, mat ong ma nguoi
dan san bat duoc, thé hién quyén s& hiru cua
minh trong khu vuc cai quan, nhu dugc huong
thit biéu khi ngudi khac di san vé, duoc an thit
thii rimg trong pham vi dat dai minh cai quan,
Moi thit thi thu tir rimg vé dem biéu déu phai

dua 1én nha 6ng lam pong (chu dat) trude, dé
ong lam pong tryc tiép chia phan... (Piéu 111 -
Luat tuc Thai) [3].

Con ¢ Tay Nguyen quyen so hitu ring, dat
dai, tai nguyén déu thudc vé tu'ng budn, play
(lang), moi nguoi trong cong dong déu co
quyén dugc st dung: “Co bao nhiéu con, c¢6 bao
nhiéu chdu déu phai day bang hét cho ching
(rang): Cdm khéng dugc dong coc vao ciy
ktong, cdm khéng duoc tréo 1én cay kdjar (cac
loai cay cao thdn moc moc trong rung, ong
thuong lam td trén tan. Theo Luét tuc chi cé
chi dat méi 1a nguoi so hitu duy nhit cac to
ong niy). Pham didu cdm d6, ngudi ta coi
ngang v6i toi chit dudi voi, toi dap v bat thué,
tdi mo vao vdi vo tu trudng nha giau, toi thong
dam v6i vo ciia nguoi anh em. Toi do s€ phai
dua ra xét xt. Vi vay, khong dugc cho chung
tréo 1én cdy ktong, cdy kdjar, cAm ddy (Piéu
232 - Luat tuc Edé) [4].

O cac dan toc TAy Nguyén, trudc day quan
hé x3 hoi mau hé giit vai tro chu dao, theo d6
viéc tinh dong mau, ké thira tai san ciing theo
phia ho me. Do d0, cac quy dinh vé& quyén so
hitu thudc vé nguoi phu nir: “Con gai nhu hat
gidng cay laa, chinh con gai 1a ngudi khoac 4o
quang chan, 1a nguoi giti gin cai nong, cai nia,
cai lung (nguoi Edé coi dét 1a me, dat trén cao
nguyén lai ¢6 ciu trac lugn séng nén ho quan
niém mat dat 1a cai lung cua td tién. DAt dai,
rung nui ciing con dugc vi nhu cai nong, cai
nia). Chj ca 1a ngudi thay me, anh ré 1a ngudi
thay cha.

Ho trong coi dat dai, viéng thim rimg ra.
Néu cdy soai, cdy mudm ra hoa khong tdt, néu
bon con trai con gai sinh mét nét hu than thi ho
¢ quyén doi xét xtr.

Néu cdy mon dbc trong subi héo kho, néu
cdy mon nude trong dam tan lui, néu c6 nhing
ngudi cing mot ho ma an ndm véi nhau thi ho
¢ quyén doi phat.

Tir cac cudn ddy dong dén cac ganh bi,
ganh bau, khéng mot nguoi dan éng, con trai
nao duoc tranh chién cua ho...” (Luét tuc Edé -
Diéu 229 - V& cham nom dt dai) [4].
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Va trong cudc sdng hang ngdy ngudi chu
dét co vai tro rit quan trong, vi vay khong duoc
dé mét nguoi chu dat. “MAt ciu, dé lai cho
chau; mét ba dé lai cho chau; méat nguoi nay dé
lai cho nguoi kia; khong ai ddm chiém lay;
khong ai dam gianh 1iy ma chia cat, chiém lay
bang dugc”(Piéu 230 - Luat tuc Ede) [4].

3. Vé s6 hitu ca nhan

Theo B0 luat dan sy, S& hiru tu nhan 1a so
hitu ciia ca nhan d6i véi tai san hop phép cua
minh. S¢ hitu tu nhan bao gdm s hitu ca thé,
s¢ hitu tiéu chii, so hitu tu ban tu nhan (Diéu
220) [1].

D6i v6i so hitu ca nhan thi trong pham vi
lang minh, cac ca nhan co quyén tu do khai thac,
canh tac va sir dung cac ngudn tai nguyén nhu
dat dai, nguon nuée, ring,... dé phuc vu nhu
cAu san xuét ciing nhu trong smh hoat doi sdng.

“Phén chung ta, ai ai cling c6 quyén dbt ray,
bét ¢4 ¢ bat ky noi nao.

Al ai ciing ¢6 quyén tréo 1én cdy lay mat ¢
bat ctr rimg thip, bui bo nao.

Cay le, 16 6, tranh tre dé 1am nha, ai ai cling
c¢6 quyén lay, khong phai tra gi cho ai.

Ai ai ciing co quyén d6t rimg, san thi, bat
c4, khong phai kiéng cir gi” (Piéu 232 - Luat
tuc Edé) [4].

Viéc xac dinh so hiru voi cac dan toc ban
dia pho bién chung 14 hién twong danh dau. Dbi
v6i dat dai thi nguoi ta chi cin mot s6 cdy néu
lam diu ¢ goc manh dit hoic xép da xung
quanh manh dat d6 hodc chi can tudec mot doan
vo & gdc cdy, roi cai mot mau que vao d6 hodc
budc mot vong diy quanh goc cdy,... co thé dé
lau vat chiém hitu méi duoc khai thac, nhung
ké tir khi c6 diu nhu vay, chung da dugc xem la
¢6 chu, nguoi khac khong dugce xam pham téi.

Trong doi séng, quyén so hitu ca nhan dugc
cong nhian va ton trong, c6 luat tuc bao vé.
Trong trudng hop ai d6 mudn xam canh, khai
thac vao dat va cac tai nguyén khai thac thudc

so hitu chung hodc cta ca nhan thi nhat thiét
phai dugc budn lang va cd nhan la chu hiru
chap thuan, bang khong s& bi coi 12 vi pham
Luat tuc ctia lang va s& phai bdi thuong do hanh
vi vi pham gay ra, hoac s€ bi xu phat theo 1¢ lang.

Nhu vy, vé quan hé so hiru, cac bo Luat
tuc cua céac dan toc it ngu:ol quy dinh rat chat
ch&. Khong c6 manh dat, manh rimg, con sudi
nao khong c¢6 nguoi chi. Tu sy quy dinh do, ma
nhitng manh rung, dét dai, song subi, dong thuc
vat duoc bao vé rat tdt va co hiéu qua. ba cé
mot thoi ky kha dai, cung v6i nhitng bién dong
ctia x4 hoi, cac quan hé s¢ hitu truyén thong da
bi pha v&, dan dén tinh trang tai nguyén, dat
dai, rng nti c6 chu ma nhu vo chu, ai cling
nghi minh 1a chu, nhung thyc ra 1a vo chu, bi
tan pha, khai thdc mot cach btra bai, kém hiéu
qua. Dén nay, trong quan hé xa hoi méi véi chir
truong da dang hoa cac hinh thirc s¢ hitu, thi
cac nguyén tic so hiru cta xd hoi c¢b truyén
trong cac b Luat tuc van con nhiéu yéu td hop
1y can dugc duy tri, phat huy dé bao vé va su
dung ngudn tai nguyén thién nhién c6 hiéu qua
hon.

Nhu ching ta biét, trong thdi gian gin day ¢
Viét Nam voi viée hoan thién hé thong phap
luat cia Nha nudc vé bao vé tai nguyén moi
truong, cac quan h¢ so hitu dét dai, rung nui,
song sudi da duge dé cap nhidu trong trong cac
van ban phap luat nhu B¢ ludat Dan sy, Luat
Béao vé moi truong, Ludt Bao vé rung, Luat tai
nguyén nudc, Luat Pit dai... Nhung viéc ap
dung va thyc thi vin dé nay con gip nhiéu kho
khan, kho thuc hién. Cac diéu luat con qua
chung chung, khong thong nhét, khong di vao
thuc tién ctia doi song nhan dan, dic biét 1a d01
v6i cac dan toc it ngudi. Cac luat nay chu yéu
quy dinh v& s& hiru chung, quan 1y cia Nha
nudc vé tai nguyén m6i tru:(‘wng ma chua quy
dinh mot cach day du vé van dé quan trong 1a
nhitng ngudi chu tryc tiép cua cac ngudn tai
nguyén thién nhién do, ca cudc doi cua ho da
gin bo va phu thudc vao thién nhién méi
truong. Vi vay, cung véi viéc hoan thién hé
théng phap luat vé cac quan hé s¢ hiru tai
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nguyén moi trudng, chung ta c6 thé két hop ap
dung cac phong tuc tap quan (Luat tuc, huong
woc) dé giai quyét van dé nay chic chin s& co
hi¢u qua hon va s€ khong Xay ra tinh trang tranh
chip dat dai & cac ving mién ndi nhu truong
hop ¢ Tay Nguyén trong nhitng ndm vira qua.

Chung ta thir lay vi du ¢ Tay nguyén trong
mot vai thap ky gan day vé su thay d6i quyén
s& hitu dat ring theo huéng trai nguoc voi quan
niém truyén thong cua dong bao dan toc & day
Theo Luat tuc cod truyén, tit ca rung nui, dat
dai, song sudi 1a ciia cong dong. Moi ngum co
quyen st dung va khai thac, lam nuong ray, san
bén, thu hai 1am thd san,... Ho khai thac ring
than trong theo Luat tuc quy dinh, ho biét “nudi
rimg” dé “an rumg”. DPdi v6i ho rimg khong
phai 1a cia hoang ma “cua chung ta”, 1a kho
bau ma ho can gin giit dé co thé mai mai lay tir
rimg nhiing san pham can thiét cho cudc séng
hang ngay. G.Condominas da viét nhu vay vé
rimg dbi v6i nguoi Tay Nguyén: “Pon vi chinh
tri truyén thong 1 bon, tirc 1a nhém cac gia dinh
tao thanh mot khdi dan cu trong mdt khoanh
rimg. Chinh tir khoanh dit nay, ho khong chi
ldy ra chu yéu cac nguyén vt liéu ma ho can
cho an mic, nha ¢, san Xuét cong cy, ma dang
ké nhat 1a nguén thuc ph'f\m bﬁng viéc bt ca,
san ban, hai rau rimg va trudc hét 1 bang trong
trot [2, 337].

Trudc kia sO hiru cong cong vé rimng cua
mot budn rat rong 16n gdom: dat 1am nuong ray
luén canh dat & gom ca song sudi va bén nudc
1én xudng hang ngay, rimg tha trau, voi, bai vui
choi, tha diéu, rung khai thac... Nhung vé sau

s6 dat dai nay da duoc giao cho mot sd co quan,
xi nghiép, néng lam truong... V4i tinh hinh nay
viéc chiém dung qua lam, dan den nhiéu k& ho
gdy nén nan an cap, pha rimg vo6 t6 chirc. Ngoai
ra, viéc di dan tir noi khac dén ciing anh hudng
nhiéu dén quan hé s hitu tai nguyén thién nhién
va bao v¢ moi trudong cua cac dan tde it nguoi.

Toém lai, viéc xac dinh quan hé sé hitu cac
ngudn tai nguyén thién nhién 1a mot van d& hét
strc quan trong va cip bach dbi véi cac dan toc
it nguoi mién nui néi riéng va ca nudc noi
chung. Poi hoi Pang va Nha nudc can cod
nhiing chinh sach, bién phap dung dan, phu hop
v6i tinh hinh phat trién chung cua dat nudc
trong viéc bao v¢, khai thac, sir dung hop 1y cac
ngudn tai nguyén, moi trudng. Phat huy truyén
théng dan toc két hop véi phap luat cua Nha
nudc trong viéc quan ly dat dai, rimg nui, song
sudi va bao vé tai nguyén va moi truong sinh
thai.
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Regulations on ownership and prossessive relations in terms of wealth, assets and natural
resources in their surroundings have been developed among ethinic minority groups. The
determination of this relationship is the basic for better community management and usage of natural
resources and environment. This is clearly expressed in regulations on ownership relations in some
customary laws of ethnic minorities in Vietnam (The case of Tai and Ede Customary Laws).

There are different regulations on ownership relations depending on the development of each
community. In these two ethnic minority groups, the ownership relations have not been actually
definded but the determination of ownership rights on natural resources in terms of land, forest,
streams, rivers... was made. And these owenership relations are community ownership, individual
ownership, family ownership on a flock of land, forest, plants and animals of their community.

To define the ownership relations of natural resources is vital important and presssing for ethnic
minorities in particular and for the country in general. It requires the Community Party and
government have sufficient and appropiate policies and methods on the preservation, exploitation and
usage of natural resources and the environment. Developing national tradition combined with state
laws on land, forest, river, stream management and the preservation of natural resources and
ecological environment.



