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1. Tinh cip thiét cia dé tai

Hang ngay ching taép cin véi cac thong tin & viéc gia mao vaan cip ban quydn gay thét hai nhidu
va xam pam quyén sy hitu cdng nghip (SHCN)dbi véi nhan héu néi riéngdang te thanh net van man. O
Viét Nam, xam phm nhén hiu dang ngay canging lén & sd lvong va phirc tap Vé tinh chit. Trong khidd,
phép It didu chinh hanh vi nay con nkil han ché. Thém iira, xam pham nhén hiu la not dé tai moi va
kh6 nén cot it cac cdng trinh nghiénra chuyén sau, chuyén gia hay ché tham vin chinh thirc hd trg
cho viéc ap ding phap lat. Do d6, cac ch thé thiéu mdt cdng @ phéap Iy htu qua trong viéc phong, chng
xam pham nhan hdu. Vi vay, nhim tim héu ban chit phap Iy va tirc trang hanh vi xam pfm nhan hju ¢é
tim ra céc gii phap gitp cho vic hoan thin phap ldt vé hanh vi nay, tac gida hra chon dé tai.

<

2. Tinh hinh nghién dru dé tai

Day & ndt dé tai mbi nén cé it cdng trinh chuyén saéidé tai ndy ma chxem xétdé tai nhr mot ndi
dung trong cédé tai lén, mbt ndi dung lién quan hix ch nghién &u Mot phin cia dé tai. Vi VAy, véi cach
tiép cin moi cé chiu rong va chiu sauda thé thiy tinh mbi vuot troi cua dé tai, ddng thyi, két gua nghién
ciru c6 th 4p ding vao véc nang cao B qui cia cong tac &o vé va thrc thi quy¥n SHCNSi véi nhan
hiéu. D6 1a céc Iy do chinh thid#y tac git nghién ¢u dé tai nay.

\
\
\
\
\

vadé xuit cac ghi phap nim hoan thén phap ldt vé& hanh vi nay. Tréncss d6, dé tai dua ra cac mc tiéu
cu thé.
4.Ddi twgng va pham vi nghién aru

Déi tugng nghién ¢u: 1a mdt dang hanh vi vi phm phéap ldt, ca thé 12 hanh vi xam pdm quyén SHCN

'y

\

d6i vaoi nhan héu theo phap It dan s. \
Pham vi nghién éu: (1) Phan tich khai &, ban chit phap Iy @a hanh vi xam pdm quyn SHCNddi

\
\
N

v6i nhan héu theo phap lit dan s Viét Nam trong tong quan so sanhoi/cacdiéu uéc quic & va phéap \\\

luat cac roc; (2) nghién ¢u thuc tién hanh vi tréndé phat hén nhirng kit cap trong phap It diéu chinh

,,,,,,,,,,,,,,,,,,, -

hanh vi vadua ra plrong hrong khic phic. )

5. Phrong phép nghién ay, \

Luan vin dugc nghién @u trén o so pheong phap ldn cia chi nghia duy ‘it bién ching aia Méac- \
Lénin va céac pliong phap nghiéniwi khoa lyc.

(1) Phan tich & thdng khai ném hanh vi xam pim quyén SHCNdéi vsi nhan héu theo phap lit dan
s Viét Nam; (2) so sanh filng quydinh aia caadiéu wéc quic # va phap lat coa cac méc nhim muc dich
lam rd kn chit phap Iy @a hanh vi trén; (3) phan tictianh gia thrc trang cac quydinh aia phap lat hién
hanh & hanh vi xam plim nhén hdu va hén trang aia hanh vi nay; (4jua radugc cac plrong hréng hoan
thién phap lat didu chinh hanh vi trén.

7. Két cAu cia luin vin

Ngoai phin my du, Kt luan va danh mc tai lieu tham kko, mi dung ¢a luan vin gdm 3 chrong:

Chuwong I Ly luan chung ¢ hanh vi xam pim guyén s hitu cong nghip déi véi nhan héu.

Chwong 2 Nhitng quydinh aia phap lat hién hanh ¢ hanh vi xam pim quyén s hitu cdng nghiip
dbi v6i nhan héu.
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Diéu 204, Lut SHTT 2005 vaiéu 16, Ngh dinh 105/2006/8-CP quydlnh thlet hai do hanh vi xam -
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ra 3 @n ar xacdinh Hn thit thyc . Nhu vay, thiét hai do xam pam quyén SHCNdbi vai nhan héu la
nhirng ©n tht truc tiép hdic gian tép vé vat chit cia chi thé quyén do hanh vi xam pim trén gay ra.
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pham nhan hu duorc chla thanh én I0a| céc Bn thit vé tai sin; mic glam sut ¢ thu nrﬁp va bl nhuan; ©n thit

vé co hoi kinh doanh; va chi phidp ly @& ngin chin, khic phyc thiét hai. Dya trén néi quan I§ giita thist hai va
hanh vi xam phm, thiét hai duoc chia thanh hai nhom 1a: #ihai trc tiép va thét hai gian tép.

2.3.2.1 Nhom thét hgi triec tidp. Pay lanhiing thigt hai d& »ay ra va c6 th dé dang xadinh trén thrc
dya trén céac &ng ch’rng cE dang thu tbp Vé tén thit vé tai sn (MuC B 1.1.4, Thc“)ngu Iién tich 65
hleu duoc bao ho G|a ti cia nhan hu duoc xacdinh theo mt haic cac c}in ar tal biédu 17, Ngh dlnh
105/2006/ND-CP, ding chinh la cac ptong thic dinh gia nhan Ru: (1),Gia chugn nhigng quygn s5 hiu

RS

haic gia chugn giao qugn sr dung nhan Hiu; (2) gia tr gop \bn kinh doanh #ng nhan Hu; (3) gia ti nhan N
hiéu trong dng $ tai sin aia doanh ngkdp; (4) gia ti dau tr cho viéc tao ra va phat #n nhan Hu, bao §m cac
chi phi tép thi, nghién éu, quing céo, laaiong, thié va cac chi phi khac. Tuy nhién, caarphg thrc nay hén
nay #t kho thrc hién tai Viét Nam vi chra hinh thanh cétiéu kien dé c6 thé thure hign dugce. Vé chi phi top ly dé

ngan chin, khic phuc thiét hai (Diéu 20, Ngli dinh 105/2006/®-CP): la nling chi phi thrc €, cin thiét, hop ly -

ma chi thé quyén d& dingdé ngin chin, khic phic thiégt hai do hanh vi xam pdm nhan hgu gay ra. Tuy nhién,
viéc danh gia cac chi phi theo tiéu chi trén khdng gbin gian nén plrong phap nayfmg kho ép dng.

2.3.2.2 Nh6m thét hai gian tiép. Day lanhiing thigt hai chua xy ra trén thrc € nhung c6 néi quan &
nhan ga véi hanh vi xam phm va cé té xacdinh duoc thdng qua cac sujoan khoa be dra trén cac ing
chimg gian t#p ching minh c6 ri lién hé trén. So ¥ nhom trén, nhém nay khé ehg minh fon vi dra trén
nguyén ic suydoan.Vé mic giam sat ¢ thu nhip, loi nhugn, bao @m thu ntp, loi nhuan bi giam st r viéc sr
dung, khai thac trc tiép nhan hu va thu nip, loi nhuan giam st do chudn giao qugn sr dung nhan Hu. Viéc

xacdinh thit hai trén thrc t trong ddi kho khin va va plic tap do né chu tacdong i nhidu yéu t rat kho xac % Deleted:
Deleted:

dinh. Vé ton tm’t vé‘ cor héi kinh doanh(Diéu 19 Ngh dinh 105/2006/53) c ; Muc B.1.1.6, Thonglt

dang E nguoi b; thiét hai co the c6 duogc khi thrc hlcn cac ki nang néu tren nimg thrc  khong coduc_yc
khoan thu nlﬁp d6 do hanh vi xém pim géy ra.

Muc do thlet hai Ia mic do ton that thuc t vé vat chit do hanh vi xam p:tm tryc tiép gay ra cho anthé
quyén SHCNJGi véi nhan héu. Mirc do thist hai s3 quyét dinh mic d6 bdi thuong ddi véi nhitng thigt hai
do hanh vi xam pim quyén gay ra va la@ss dé quyét dinh phrong thic va hinh tirc xir Iy hanh vinay.

234 thrng thirc xac dinh mic bdi thwong thigt hgi do xam ptum nhén higu (Piéu 205, Lut

dinh trén, S c6 bbn phrong thrc xacdinh thét hai do hanh vi xam phn nhan hju dra tren (1) Thit ha.l thuc

cua nguyénion; (2) bi nhuan thuduoc tir hanh vi xam plim aia b don; (3) gia chugn giao qugn sr dung nhan ‘:“‘
hiéu; va (4) It dinh. M3i phuong thic cduu diém va nhrge diém riéng. Ngoai ra, chi phioip Iy dé thué |
luat s Cung 1a ndt khOan boi thuong thet hai bén (anh cac khén bol thuong thigt ha| tren bay la quydlnh '5‘
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3.1 Thuc trang va tacdgng aia hanh vi xam pham quyén s¢ hitu cong nghép dbi véi nhan higu "~
3.1.1 Thuc trang hanh vi xam plgm

3.1.1.1 Thyc trgng chung 15.25 pt

Trén binh din qubc €, Viét Nam ludn 1a oéc nam trong 6p 10 qubc gia c6 mn xa&m plam quyén
SHTT n6i chung va xam g nhan hiu nai riéng cao nit thé gisi, G trong nréc, hanh vi xam pim nhan - | Deleted: [64 )
hi¢u ngay canging 1&n ¢ sb lugng, tinh clit, mac do ciia hanh vidiadiém dién ra hanh vi, hangéamang - - { Deleted: hoa )
diu hiéu xam pam.

\Vé 55 upng, theo 8 ligu thing ke chrady da, hign i ngay trén & nucc xiy ra 166 w lién quan hangily, -~ | Fermatted: Condensed by 02t ]
hang gi, trung binh riit thang co6 khang trén 5.000 w lién quandén hang ém, hang di, hang kém dit lvong
bi xir §,, Khoing i 60-80% Ia c&cwxam plam nhan Hu. Va hang nhai, hangigiang giadng i téc do nam - - { Deleted: [o6]

céo, 19i thaq d& ching © hanh vi xam piim nhan hu dang ngay cangimg Ien trong cacam. Bén aenh do, $ .. (Formatted: Condensed by 0.2 pt %

haat dong kém héu qui cia cac o quan thee thi quygn SHTT.VE tinh chit, mic d6 cia hanh vi xam pim nhan | Formatted: Condensed by 0.2 pt

hiéu, hanh vi ndy ngay cang phéétriphic tap, mang tinhé& chic, he thdng, do #t ca cac cti thé thusc moi Lbsﬁleted: (7,13, 15, 23, 32, 33, 71, 74

thanh plan kinh € tham gia. Hanh vi xam p phat trén tir hanh vi np khiu hang héa xam pm dé buén ban

tai tai Viét Nam sang hanh vis xuit hang héa xam pim dé budn band Viét Nam hac xuét khdu (Viét Nam

la mbt trong ba éc ¢6 ¥ 1é nuoc hoa va i pham gii XUit vao Chau Au cao dhnim 2005)Da phin cac hanh - { Deleted: [74 )

vi 1a vi pham ¢6 6 chirc va throng xuy@n tai plim. Vé tbc do xuit hien sin ptim xam plm, réu truéc day, sau

khi sin pHim moi ra doi, phai trén nra nim sau ngi ¢ hang gi, hang nhéi, thi nay &tkhaing nra thang hang

gia, hang nhada xuit hién ngoai th truong. Vi di, khi miu xe may WAVE 125 ita Honda Motor Ltd. (Nit

Ban) condangdugc 1én K hoach sin xuit thi ¢ c6 niu xe gi (kidu dang va nhan & WAVE 125) trén th

truong,Vé dia diém dién ra hanh vi xam pfm, ngaynay hanh vi nayia lan tran kfip cécdia phrong, viing min _ - - { Deleted: [45)

va khu wrc trong @ nude. Xudt hién ngay cang nbii dia phrorTg, khu wrc trong @ nuée 1a roi chuyén $n xuét, \ i;;rgfzat;fd= Font: 11 pt, Condensed

kinh doanh it hang xam pdim nhan Hu. Va ngay & mot o it g’xarhangﬁuqc cac hangiy, nhiém ding ban ] \{Formatted: Condeneed by 02 7%

hang xam p#m nhén hu. Vé hanghog xam plam nhén hiu, co tre thay ¢ tat ca cac lai mat hang Vi ti 1¢ hang\ S { Deleted: uy
\ \\\\ ‘[ Deleted: hoa

N
{ Deleted: [58, 61]

gia c6 mic tirong tr gy ntim Ian cao ngay cang dim uu thé.

3.1.1.2 Cac aing hanh vi xam ghm: (1) Xam phim nhan hdu cha yéu la xam phm nhan hdu théng
thuong. Tuy nhién, cac nhanédoi dugc st dung BNg rai ki c6 xu hréng bi xam plam nhiu hon vi do tinh
chét dic thi @ia logi nhan héu nay: (2) xam pém nhan hju chi yéu la xam plam nhan hju hanghoa(gn - - { Deleted: ho:
100%); (3) handgidaxam plam chi yéu 1 hang gi nhan héu nén hanh vi xam pim cha yéu la hanh vigi - { Deleted: ho¢

nh&n h¢u (60-80% vadang ting Ién); (4) trong cac hanh vi xamgph nhdn hdu hanghdg chi yéu 1a cac - - { Deleted: hoa

hanh vi xam phm cac nhén Bu cia hangh6gtiéu dung va hangdgcd gia @ trung binh; (5) cac hanh vi - - { Deleted: hoa

xam plam nhan hju chi yéu & nhém 4n xuit, buon 7bhﬁiﬁ:§nbigiag@r£é@i:v;"a:éél:c:tia:n:h:gi:Ii:éb:q:u;aizéh:  { peleted: hot
cac hanh vi trén (90%), cogi 1a thuwse nhém ¢n diu higu xam plam nhan hju Ién phrong tién kinh doanh, { Deleted: hoa
phuong tién dich w, gidy to giao dch, king hiu. [ Deleted:
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3.1.2 Tacdgng aia hanh vi xam plam

Hanh vi xam phm nhan hdu néi riéng va xam ptm quyén SHTT néi chungiang to thanh nat hién

o U 0 JC U G JC JC JC J 0 WU U U .




kinh %, xam ptam nhan hiu gay thét hai cho cac ch thé quyen SHCNddi voi nhan héu, nha méc thit thu

Cac nguyén nhardan: (1) Phap lat vé hanh vi xam pim quyén SHCNddi véi nhan héu con han ché;
(2) phéap lat vé bao v& quyen SHCNdSi voi nhan hiu con nhéu han cté; (3) cac nguyén nhan khaar Ban ché
trong: nkin thirc V& xam plim nhan Hu; quydinh phép lat lién quandén hanh vi xam pdm nhan hiu; hoat

dong aia cac o quan thec thi.

o [ Deleted: "
~~~ { Deleted: [64,77]...
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3.2 Phwong huéng hoan thién phap luat vé hanh vi xam pham quyén sé hiru cong nghép d6i véi - - { Deleted: SHCN )
nhanhisu o { Formatted: Font: Not Italic ]
3.2.1 Phuwong huéng hoan thign cac quydinh vé hanh vi xam plam quyén s hizu cong nghép doi - { Deleted: sHcn )

véi nhan higu

chét trung, trong 1r caa nhan Hu, mdi quan 1§ giita nhan Hu v6i cacddi tuong trongddng va tiéu chi xadinh
nhan héu rdi tiéng; BS sung quydinh v nhan hiu dugc st dung BNg réidé bao ho cho nhan u khi no chra
tré thanh nhan ki i tiéng.

Céc quydinh \é khai ném, phrong thic xacdinh, tinh clit, mic dé thiét hai do hanh vi xam pim
quyen SHCNd6i véi nhan hiu gay ra:khai ngm hanh vi xam pim cin dugc sra déi theo hrong khai quéat
hon, din xacdinh cac nguyénit xacdinh hanh vi trong cacudng hyp, hanh vi nay an duoc phan bit ré
vé6i cac hanh vi vi plim phap ldt khac, cac §u t ciu thanh hanh vi xam g, tinh clit, mrc d6 thiét hai
do hanh vi xam pfm cin dugc quydinh ap thé, rd rang...

3.2.2 Hoan thén cdc quydinh v bio ¢ quyén s hiiu cong ngfp déi véi nhan higu PP { Formatted: Font: Times New Roman

Can dugc tién hanhdong b bao gm c cac quydinh \é thuc thi quyen va plbi hop thuc thi quygn SHCN

ddi véi nhan héu. Tradc mat, cin ra soat cac qudinh phap lat, phat hén va pharmogcac han cré cia phap - { Formatted: Condensed by 0.2 pt

luat dé giai quyét theo b trinh cac Bi dungds, cac wong méc ¢ tinh cht cip thiét cin duoc théo @ truoc.
Vi dy, quydinh & &p ding bién phap kin cip tam thoi lién quandén xam pham nh&n hgu, mx

— A

tuc hanh chinh phat va xét xr vu &n xam phm nhan hgu, quydinh \& phdi hop thuc thi theo Qugt dinh - { Formatted: Font: 11 pt, Font color:
Auto

3.2.3 Gigi phap nang cao hiu qui ap deng phap Iuit vé xam prum quyén s¢ hizu cong nghép doi-
vdi nhan higu

~

theo Ban chdao va Chrong trinh hankiong quic gia; (2) duy tri, phat i cac I théng thdng tin nén phi va
xay dmg thém B théng thdng thi chung @i cac o quan fku quan lién quadén nhan Hu; (3) dwa mon lc
SHTT vao céc trong dai hoc thupe khbi k§ thuat, ting thyi lugng giing day, chi tong pHin mi dung & xam
pham nhan hu tai cac trongdang ging day va c6 plrong phap ging chy phu lop wi thoi lugng giang dhy it...
3.2.2.2 Hoan thén cac vin bin phap luit lién quandén hanh vi xam pfm quyn SHCNJdi véi nhan
higu: (1) Céng \in 208/TCT-CS &u dugc sra ddi theo hréng ting thém t1¢ chi chi cho Wc phat trén va
bao vé nhan htu aia doanh nglép trong chi phiduoc khiu trir dé tinh thié thu nhip doanh ngfép; (2)
théng tr lién tich gira cac b hitu quan &n dugc ban hanhié hinh thanh e ché hop tac chung trong ¢
bao vé va cléng xam plm déi véi nhan héu trong cac wong hop nddugc s dung dang ky drgi tén doanh
nghiép va tén mién, hinh thanh e sy dir liéu chungdé hd tro cong tac trateu thdng tin lién quadén cacddi

SHCNd6i véi nhan hgu: (1) Phat tén va m rong cac kénh trdn thong,chu tong cac hat dong truyén théng 2
U Formatted: Condensed by 0.2 pt
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3.2.2.3 Nang cao hiu qui cdng tac thre thi quy¥n SHCNdSi véi nhan hiu: (1) Nang cao ing luc cia
co quan thrc thi thdng qua Vic nang cao trinkidé chuyén moén, ngBp wu cho cac can®thuc thi va ting

thém 1 1& can 1 chuyén trach; (2jhg arong ar s& vét chit, trang thét bi cho @ quan thrc thi, vu tién cac
muc quan tong.

KET LUAN

N {Formatted Font: 12 pt

Formatted: Indent: First line: 0 cm,
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pham nhan hgu. Qua trinh thc hién Luan van nay @ng la qua trlnh tac gikiém nghém vadanh gia nitng q| v T
minh nHin thic dugc dea trén kinh ngléim thuc # dudi gdc do luat phap, Iy Idn duoc didu chinh nhr thé ndo. ~‘

1) Gin nhin nfan hanh vi xam ki
Didu d6 vira gilp tac @i Iam nang cao rim thic cia kin than ¥ xam plam guyén SHCNdGi véi nhan héu vira ﬁ (gé)cd(} khai quat, cac nguyéa'a‘?g?;dinh
Y 4 A : N T Ar i A A : 7 4 A A > P hanh vién lamré...; |
gitp dua ra cac kin ngh phu hyp, hxg ichdoi vei cong tac hach dmh chinh sach, xawig phap lat cia nha || (2 Xam plm nhan hu cin duge xéc
nudce, bio vé nhan hdu aia chi thé guyén va thre thi guyn SHCNAG6i véi nhdn héu aia cac o quan thrc thi | dinh 1a hanh vi vi plm phap ldt gan voi
L. i , , I I qua trinh phét tén céng nghip hoa va
Qua qua trinh nghiénra, tac ga rat ra ndt s6 ket luan sau: “ \{\ nén kinh € thi truong Wi tinh chit, mac
A NN Vb 6 nghiém tong, xu hréng phat trén ngay
= Aalll | I 5\ cang ting V6 b lugng, tinh cldt hanh vi va
‘\k I | co nhéu tacdong tiéu arc dén moi mat
\ | ciadoiséng kinh £ xa Hoi Viét Nam hen
| nay; §
I | (3) Cac nhandtacdongdén hanh vi xam
\ | pham nhan hu cin dugc danh giading
| mirc vadugc sr dung nhr cac kénh e ban
! \‘\\ tacdong i hanh vi naybe hiéu qua, viec
| tacdong cin dat theo b trinh, kra chon
W c4c 16i dung én uu tién tuéce.
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Deleted: Qua qua trinh nghiénta, tac
gia rat ra nt o ket luan sau: T

su ddng v aia chi thé quyén SHCNJSi vsi nhan héu va khéng théic cac terong hyp.ngaii 18 phap ldt cho
phép, & dung. Gin nhin nfn hanh vi xam pim dudi gdc dd khai quat nix vay dé tranh vic quydinh dan

trai. Pong thyi, viéc danh gia hanh vi nay trong i tredng hop ca bét 1a khdng gbng nhau nénim xac
dinh cac nguyénit chung trong Vic danh gia hanh vj.

tinh chit hanh vi va c6 nbii thcdong tiéy arc dén moi mat caadoi sbng kinh £ - x& ki Viét Nam hién nay.

3- Céc nhanittdcdong dén hanh vi xam pim quyén SHCNdéi véi nhén héu cin dugc dénh giddling
mirc vaduoc s dung nhr cac kénh,g bin tacdong, i hanh vi x&m pm quyén SHCNdAi véi nhan héu. Nhin
thirc aia XA i vé hanh vi xam pim 1& nhané diu tién nlrng quydinh dia phép lat va hat dong dia @ quan
thuc thj [& cac nhaHtco ban tAcdong dén hanh vi xAm pim nhan hu. Vi WAy, dé tdcdong vao hanh viing
phai tAc dong dong b 1én fit ca cac nhand nay.Dé hiéu gui, viéc tAcdong déin dit theo § trinh, cac pi
dung,ndo én thiét nhit va c6 kh niang thec hién nhit trong, ndi nhém § duoc wu tién thec hién truge

Nhitng mi dungduoc tAc gh nghién éu, & gécdd naodo co the chua phii 1a diy du, trong wen, cac nhn

dinh c6 1 cha Sic si0, nhing \i finh thin nghiém tiic trong nghiénia khoa loc, Ian van nay ludn Bong 61 3
viéc dat dugc cac nac tiéu ma phn du luan vin da dit ra. Bong thyi, véi viec mong mén trg thanh chuyén gia

nghién @u trong tnhh wrc xam plam quyén SHCNd&i vé6i nhan héu, tAc gi mong ng trong cac cong trinh sau’,
minh € cddiéu kién l1am séngd céc khia snh khac éa vin dé nay.
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