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Ban vé toi budn béan nguoi trong dy thao Luat siraddi, bo sung
mot so dieu cua Bo Luat hinh sy nam 1999

Nguyén Thi Lan’

Khoa Ludt, Pai hoc Quéc gia Ha Ngi,
144 Xuan Thuy, C4u Gidy, Ha Ngi, Viét Nam

Nhan ngay 03 thang 3 nim 2009

Tom tat. Dy thao Luat sira d6i, bd sung mot sb diéu caa Bo Luat hinh sy nam 1999 xay dung
Diéu 119 vé toi budn ban nguoi vai cau thanh toi pham bao quét va chat ché vira ddp ting dugc
yéu cau dau tranh phong, chong toi pham, vira d&p ng dugc yéu ciu vé sy tuong thich véi phdp
luat qubc té trong tién trinh hoi nhap caa dat nugce. Bén canh nhidu diém tién bo da dat dugc thi
Diéu 119 vé toi budn ban nguoi ciing cd mot sb van dé can can nhic matac gia néu ranham gop y

thém cho Du théo.

1. Sau gan chuc nam dugc & dung, Bo Luat
hinh sy nam 1999 d& gop phan quan trong vao
viéc bao vé an ninh chinh tri, trat tu an toan xa
hoi, bao vé loi ich cia Nha nuéc, quyén va loi
ich hop phép cia té chic, cong dan, du tranh
chéng va phong ngira toi pham, tao méi truong
on dinh dé phét trién kinh té - x& hoi. Tuy
nhién, dén nay Bo luat ndy ciing boc 16 ré nhidu
diém bt cap can phai sira doi, bo sung. Trudc
hét, d6 la nhiing bt cap vé viéc chua thé ché
hoa kip thoi tinh than cia Nghi quyét sd
08/NQ-TW ngay 02/01/2002 cua Bo Chinh tri
vé mot sd nhiém vu trong tam cong téc tu phép
trong thoi gian téi vaNghi quyét so 49/NQ-TW
ngdy 02/6/2005 ciia Bo Chinh tri vé chién lugc
cai cach tu phédp dén nam 2020; d¢ong thoi nhiéu
quy dinh cua B¢ luat chua dap ung duoc yéu
cau dau tranh phong, chéng toi pham trong diéu
kién x&y dung va hoan thién Nha nudc phap
quyén va trong bdi canh hdi nhap qudc té... Dy
thao Luat sira d6i, bd sung mot sb diéu cia Bo
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Luat hinh sy nim 1999 gan day nhat (goi tit |a
Dy thao) duoc trinh truéc Quéc hoi vao thang
10/2008 ndy theo To trinh s5 155/TTr-CP ngay
09/10/2008 vé co ban da khic phuc dugc nhiéu
vuéng mac, nhuoc diém caa Bo Luat hinh s
nam 1999 hién hanh, ddng thoi d& kip thoi cap
nhat nhitng hanh vi nguy hiém cho xa hoi méi
Xuat hign trong qua trinh phét trién kinh té-x&
hoi, khoa hoc, cdng nghé va hoi nhap qubc té,
dic biét l1a trong mot s linh vyc ma tinh quéc
té cua toi pham ngdy cang xam nhap, trong dé
c6 Diéu 119 vé toi bubn ban nguoi. Diéu d6 cho
thdy, Dy thao dakip thoi khic phyuc va bb sung
mot toi danh maéi trén co so cac toi danh cii va
cd sy tham khao kinh nghiém lap phgp cua
nuéc ngodi. Tuy vay, dé nam rd hon ngi dung
diéu luat va déng gop kip thoi nhiing han ché,
vudng mic khéc, trong bai viét ndy, ching toi
tap trung lam ré nhing uu diém vahan ché cua
toi bubn ban nguoi trong Piéu 119 Dy thao
Luat stra d6i, bd sung mot sd diéu caa Bo Luat
hinh sy dé c&c nha lam luat nudc ta c6 thém
théng tin tham khao khi théng qua Dy thao ndy.
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2. Piéu 119 Dy thao Luat sira di, bé sung
mot so dieu caa B¢ Luat hinh sy quy dinh
ndi dung t§i budn ban nguwoi nhw sau [1]

“Piéu 119. Toi budn ban nguoi

1. Nguoi nao dung vii lyc, de doa dung v
luc, lra gat, lam dung quyén luc, lgi dung tinh
trang quan béch caa nan nhan hay bat ky thi
doan nao khéc tuyén mo, van chuyén, chuyén
giao, chira chap hoic nhan nguoi tré voi y
mubn caa nguoi d6 nham muc dich boc 16t, thi
bi phat tl tir hai nam dén bay nam.

Nguoi tuyén mo, van chuyén, chuyén giao,
chira chip hozc nhan nguoi chua thanh nién tir
du 16 tudi dén dudi 18 tudi nham muc dich béc
[6t, thi bi phat tu tir banam dén tdm nam.

2. Pham t6i thuoc mot trong c&c truong hop
sau déy thi bi phat 0 tir nam nam dén mudi nam:

a) CH t6 chic;

b) Loi dung chirc vy, quyén han;

¢) P6i véi nguoi than thich;

d) Bé duaranuéc ngoai;

d) Déi vai tré em;

€) Poi véi nhidu nguoi;

@) Pham toi nhiéu lan;

h) G&y hau qua nghiém trong.

3. Pham t6i thuoc méot trong cac truong
hop sau day thi bi phat t0 tr bay nam dén
muoi [am nam:

a) C6 tinh chat chuyén nghiép;

b) Gay hau qua rat nghiém trong;

¢) T& pham nguy hiém.

4. Pham t6i gy hau qua dac biét nghiém
trong thi bi phat tU tr muoi hai nam dén hai
muoi nam hoac tu chung théan.

5. Nguoi pham toi con c6 thé b phat tién tir
muoi triéu ddng dén nam tram triéu dong, tich
thu mot phan hoic toan bo tai san, phat quan
ché hoic cim cu trd tir mot nam dén nam nam,
cdm dam nhiém chicc vu, hanh nghé hoic |am
cdng viéc nhat dinh tir mot nam dén nam nam”.

Nhu vay, theo Diéu 119 Dy thao nay, ching
ta co thé kha quét nhitng diu hiéu co ban cua
cau thanh toi budn ban nguoi thé hién nhu sau:

V& khach thé, ti bun ban nguoi xam
pham nghlem trong c&c quyén co ban cia con
nguoi - quyén dugc nguoi khéc ton trong vé
danh dy, nhan pham, sic khoé va hon hét 1a
quyén ty do ciacon nguoi.

Vé mat khach quan, toi pham nay thé hién ¢
hanh vi tuyén mo, van chuyén, chuyen giao,
chira chap hoac nhan nguoi tréi voi y muén caa
nguoi 6 bang cach dung vii luc, de doa ding
vii lyc, lira gat, lam dung quyén luc, loi dung
tinh trang quan béach ciia nan nhan hay bat ky
thu doan nao khéc.

Vé chi thé, théng qua cum tir nguoi nao
cho thdy chu thé thyc hién toi pham budn bén
nguoi khéng phai la chu thé dic biét, cd nghia
la bat ky nguoi ndo c6 nang luc tréch nhiém
hinh sy va théa man do tudi chiu trach nhiém
hinh s déu ¢6 thé la chi thé cuatoi pham nay.

Vé mat cha quan, t6i pham thé hién o 13i ¢b
y - cha thé caa tdi pham cb y thyc hién hanh vi
néi trén nham muc dich boc 16t.

V¢ hinh phat, khoan 1 quy dinh phat td tir
hai nam dén bay nam va truong hop ngudi
tuyén mo, van chuyén, chuyén giao, chira d1ap
hodc nhan nguoi chua thanh nién tir da 16 tudi
dén duéi 18 tudi nham muc dich boc 16t, thi bi
phat tU tir ba nam dén tam nam. Khoan 2 quy
dinh hinh phat t0 tr nAm nam dén muodi nam
khi c6 mot trong céc tinh tiét dinh khung nhu:
a) CO t6 chic; b) Loi dung chic vy, quyén han;
¢) Béi voi nguoi than thich; d) Bé dua ra nuéc
ngodi; d) DPoi vai tré em; € Doi véi nhidu
nguoi; g) Pham toi nhiéu lan; h) Gay hau qua
nghiém trong. Khoan 3 quy dinh hinh phat tu tir
bay nam dén muoi lam nam khi c6 mot trong
céc tinh tiét dinh khung nhu: @ C6 tinh chét
chuyén nghiép; b) Gay hau qua rat nghiém
trong; ¢) T& pham nguy hiém. Khoan 4 quy
dinh truong hop gdy hau qua dac biét nghiém
trong thi bi phat tU tr muoi hai nam dén hai
muoi nam hoac ti chung than. Ngoai r
cuong dat dugc muc dich caa hinh
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luat con quy dinh tai khoan 5 truong hop nguoi
pham toi con co thé bi phat tién tir muoi triéu
ddng dén nam tram triéu dong, tich thu mot
phan hoic toan b tai san, phat quan ché hoic
cAm cu tra tir mot nam dén nam nam, cim dam
nhiém chirc vy, hanh nghé hoic 1am cong viéc
nhat dinh tir mot nam dén nam nam.

Nhu vay, véi viéc sira doi, bd sung nady, Du
thao d&kip thoi tao raco so phdp ly dé trung tri
céc hanh vi pham t6i buén ban nguoi, dong thoi
tao diéu kién thuan loi cho qua trinh hoi nhap
vatoan ciu hda ciaaphdp luat hinh sy nuéc ta

3. Tur nhitng dau hiéu ndy, c6 thé nhan xét
uu diém rat ¢ang ghi nhan cua Diéu 199 Dy
thao l1a d& giai quyét duoc nhiing vudng mac
ctaBo6 Luat hinh sy nam 1999 nhu:

Mot 1, vudng mac vé cam két qudc té khi
Viét Nam gia nhap mot sb didu uoc quéc té: Bo
Luat hinh sy nam 1999 quy dinh hai diéu vé toi
mua ban phu nit (Diéu 119) va téi mua bén,
chiém doat, d&nh tréo tré em (Diéu 120) lachua
bao qué dugc hanh vi pham t6i trong Iinh vuc
nay, nhu hanh vi tuyén mo, van chuyén, chia
chap; thu doan cudng bic, lira gat, man tré; doi
tugng téc dong la nam gidi... Ngoa ra, muc
dich bdc 16t ciing chua duoc quy dinh layéu tb
cau thanh bit busc caa téi pham. Do d6, Piéu
119 cia Dy thao d& sira dbi c&c toi danh ndy dé
khéc phuc nhiing han ché trén va ciing ladé phi
hop vai quy dinh vé hanh vi budn ban nguoi cia
Cong uéc cia Lién hop qudc vé chdng toi pham
c6 t6 chic xuyén qudc gia nam 2000 va Nghi
dinh thur bd sung vé phong ngira, trimg tri, tran 4p
toi budn bén nguoi ma Viét Nam daky két.

Hai 13 vuéng mic vé viéc tao 1ap co so
phép ly dé¢ trung tri nhing hanh vi buén ban
nam gidi tir du 16 tudi tré 1én mahién nay dang
1416 hong 16n gay nhiéu khé khan cho c&c co
quan tién hanh t6 tung khi thu ly c&c vu viéc
lién quan dén hanh vi nay [2]. O Viét Nam da
xay ravuy viéc mot sb nam thanh nién bj lira bén
sang Trung Quéc rdi bi ép 1am lao dong cuc
nhoc vabi cai quan nhu nd 1&. Thyc té 1a cac co
quan chic nang d& lang tang rat nhiéu khi xéc
dinh t6i danh va co xu hudng xtr ly hanh vi nay

theo toi danh t6 chirc cudng ép ngudi khéc tron
di nuéc ngoai hoac ¢ lai nudc ngodi trd phép.
Tuy nhién, néu chlng ta xir Iy nhu vay co I8
chua ding ban chét caahanh vi pham toi ndy.

Ba 13, vuéng méc vé ché tai hinh sy chua
that phu hop khi nguoi thuc hién hanh vi pham
t6i theo dudi muc dich siéu loi nhuan. B Luat
hinh sy nam 1999 mai chi dung lai & viéc quy
dinh hinh phat bo sung & phat tién tir nam tri¢u
dong den nam muoi trigu dong, phat quan che
hodc cim cu trd tir mot dén nam nam; va cim
dam nhiém chac vy, ¢im hanh nghé hoic |am
cdng viéc nhat dinh tir mot dén nam nam & ca
Diéu 119 vé t6i muaban phy nit vabiéu 120 vé
toi mua bén, danh tréo hoic chiém doat tré em
la chua di manh & ran de va phong ngua
chung. Diéu 119 Dy thao da khic phuc han ché
nay bang viéc bo sung thém hinh phat tich thu tai
san va nang mic phat tién b sung 1én muc ceo
nhat 1a nam tram triéu ddng nham ting cuong
muc dich phong ngira chung cia hinh phat.

4. Tuy nhién, bén canh cé&c uu diém danéu,
chiing t6i cho rang Diéu 119 Dy thao van con
mot sb diém chua that phu hop, ma viéc sta
ddi, bd sung lacan thiét, cy thé 1a

Thir nhat, viéc quy dinh y chi cia nan nhan
|& ddu hiéu bat budc cia cau thanh toi pham.
Nhu vay, viéc thuc hién nhirng hanh vi nguy
hiém cho x& hoi néi trén gia s dugc su thuan
tinh ciia nan nhén thi duong nhién khong ciu
thanh toi pham. Song, diéu nay lai 1abat hop 1y,
mau thuan thé hién ngay trong chinh ngi dung
diéu luat. Boi 18, khi 1am vao tinh trang quan
béach, nan nhan thuong dé bi thuyét phuc ma
ddng y ban ban than minh hoic dé dang chap
nhan viéc bj boc 16t. Do d6, rd rang néu van sir
dung cum tir “tré véi y mubn caanguoi ¢6” thi
biéu 119 da bo lot toi pham va khdng phti hop
Vvéi phap luat qudc té khi ma Nghi dinh thu bo
sung ve phong ngira, trimng tri, tran &p toi buén
ban nguoi ma Viét Nam da ky két lai ghi nhan
tai khoan b Biéu 3 rang sy dong y caanan nhan
tro thanh ddi tuong cua toi pham khéng co y
nghia cau thanh t6i budn ban nguai [3].

Thi hai, s3 1acan thiét vard rang = **--
thoi s3 phu hop voi phdp luat qudc t
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muc dich boc 16t duoc cu thé hda di ring viéc
d6 chi mang tinh chat twong d6i. Muc dich béc
16t trong toi pham ndy s& co thé 1aboc 16t mai
dém, cac hinh thuc lao dong cudng bic; hinh
thirc nd 18, kho sai... Vatheo quan diém cuatéc
gia thi muc dich boc 16t cuatoi budn ban nguoi
ciing c6 thé la viéc 1ay mé hoic cac bo phan co
thé dé ciy ghép. So di téc gia duara quan diém
nhu trén la vi ¢ Viét Nam gan day xay ra vu
viéc mot sinh vién vi mudn kiém mot khoan
tién dé trang trai cho nhiing kho khan cia cuoc
song d& dong y bén than caa minh théng qua
mot ké mdi gidi. Két qua 1a sinh vién d6 da tu
nan ma khoéng hé biét ring sd tién cau nhan
dugc khi ban di mot qua than trén co thé minh
chi bang mot phan muoi so vai s tién hoa hong
bon cd mdi duoc huong. Hién tuong ban than
dang ngay cang tré nén pho blen ¢ khéng chi ¢
Viét Nam ma con & nhiéu quéc gia dang phat
trién trén thé gioi. Picu d6 kéo theo co hoi klem
boi tién cho nhitng ké 1am trung gian, co mo|
va dic biét nguy hiém cho x& hoi ¢ chd vi mdi
loi kéch xt ma nhitng ké mdi gioi khong quan
tam dén tinh trang sirc khoe cia nguoi khéc hay
chat luong cua cugc phau thuat ldy noi tang.
Nhitng nguoi ndy chi mién sao nhanh chéng lay
ra dugc phan co thé mong doi. Hiu qua caa sy
v tréch nhiém vasy [6amit trugce tién bac co thé
la s d&nh d6i ca mang sdng ciia con nguoi chir
chuanéi ¢én sy sa st tram trong vé sirc khoe sau
céc cudc phau thuat, gay nhiéu phan no trong gia
dinh nan nhén vaca trong du luan xahai.

Bén canh d6, viéc dung céc thi doan dé
moc nbi quan h¢ gitra nguoi mu0n ban mot bo
phan co thé ndo do véi nguoi can mua dé cay
ghép hoan toan khéng khéc gi hanh vi khéch
quan cia toi budn ban nguoi: ciing co thé la
dung vi luc, de doa dung va luc, lra gat, lam
dung quyén lyc, loi dung tinh trang quan béach
cua nan nhan hoic bét ky thi doan ndo khéc dé
tuyén mo, van chuyén, chuyén giao, chira chap
hoac nhan ngudi nham muyc dich boc 16t. Khéach
thé bi toi pham xam hai ciing thudc nhém khéch
thé cua toi bubn ban nguoi: sic khoé cua con
nguoi bi xam hai; viéc mua bén céc bo phan co
thé cua con ngudi ciing lamat viéc 1am vo nhan

dao ma nhin tir mdt goc d6 ndo do ciing la su
xam hai dén nhan pham cia con nguoi.

5. Tém lai, tir nhitng diém hop |y va chua
that hop |y vé Diéu 199 Dy thao, theo quan
diém caa ching t6i d¢ khic phuc nhing nhuoc
diém danéu, tac gia xin duaramé hinh Iy luan
cua Pidu 119 vé toi bubn ban nguoi (méi),
trong c6 hai noi dung da thay doi so véi Dy
thao: 1) bo di cum tir “trd véi y mudn cua
nguoi d6”; va2) bb sung phan liét ké cu thé cac
muc dich béc 16t ¢ khoan 1 cuadiéu luat. Theo

d6 khoan 1 s& dugc sira thanh: “Nguoi ndo
dung vii luc, ... hay bt ky thi doan n&o khgac
tuyén mg, ... hoac nhan nguoi tréi véi y muon

cua ngudi d6 nham muc dich béc 16t nhu: bdc
6t mai dam va céc hinh thac bdc 16t tinh duc
khé&c; cé&c hinh thirc lao dong hay dich vu cudng
burc; no 1é hay nhing hinh thac tuong ty no Ié,
kho sai hoac viéc lay cac bo phan co thé..., thi
bi phat tu tur ...”.

Nhu vay, ching ta s 6 m6 hinh ly luan
cua toan by bicu 119 veé toi bubn ban nguoi
(méi) nhu sau:

“Piéu 119. Toi budn ban nguoi

1. Nguoi nao dung vii luc, de doa ding vii
luc, ltra gat, lam dung quyén luc, loi qung tinh
trang quan béch cia nan nhén hay bat ky thu
doan nao khac tuyén mo, vén chuyen, chuyen
giao, chtra chap hoac nhan nguoi nham muc
dich bdc 16t nhu: béc 16t mai dam va cac hinh
thac béc 16t tinh duc khéc; cac hinh thirc lao
dong hay dich vu cudng bic; no 1& hay nhing
hinh thac tuong tw no 1€, kho sai hoac viéc lay
ce';c bo phan co thé..., thi bi phat tu tir ... nam
den ... nam.

Nguoi tuyén mo, van chuyén, chuyén gieo,
chira chap hodc nhan nguoi chua thanh nién tir
du 16 tudi dén dudi 18 tuoi nhém muc dich boc
[6t, thi bi phattutir ... namdén ... nam.

2. Pham t6i thuéc mot trong cac truong hop
sau déy thi bi phat tu tr ... namdén ... nam:

a) CH t6 chic;

b) Loi dung chirc vy, quyén han;

¢) Béi véi nguoi than thich;
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d) Bé duaranuéc ngoai;

d) D6i vai tré em;

€) Poi véi nhidu nguoi;

@) Pham toi nhiéu lan;

h) Gay hau qua nghiém trong.

3. Pham t6i thuéc mot trong cac truong hop
sau déy thi bi phat tu tr ... nam dén ... nam:

a) C6 tinh chat chuyén nghiép;

b) Géy hau qua rat nghiém trong;

¢) T& pham nguy hiém.

4. Pham t6i géy hau qua qac biét nghiém
trong thi bi phat tu tir ... nam dén hai muoi nam
hoac tu chung than.

5. Nguoi pham i con c6 thé bj phat tién tur
‘triéu dong deén ... triéu dong, tich thy mot
phén hoac toan bo tai san, phat quan qhé hoic
cam cu trd tu ... nam dén ... nam, cam dam

nhiém chirc vy, hanh nghé hoic 1am cong viéc
nhat dinh tir ... nam dén ... nam”.
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On offense trafficking in the Law amending and
supplementing some articles of the Penal Code 1999

Nguyen Thi Lan

School of Law, Vietnam National University, Hanoi,
144 Xuan Thuy, Cau Giay, Hanoi, Vietham

The draft Law amending and supplementing some articles of the Penal Code of 1999 to build the
119 offenders on trading with the crime to cover tightly and just meet the requirements and fight
against crime, just meet the requirement of compatibility with international law in the process of
integration of the country. Besides the many progressive achieved the Article 119 offense traders who
also have anumber of issuesneed to consider that the authors have to comment for the Draft.
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