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Thuc tién 4p dung bién phap cudng ché'ké bién tai san
dé thi hanh an dan su va mét s6 khuyén nghi

Tran Cong Thinh’

Khoa Lugt, Dai hoc Qudc gia Ha N¢i,
144 Xuin Thuy, Cau Gidy, Ha N¢i, Viét Nam

Nhan ngay 01 thang 12 nam 2008

Tém tat. Cudng ché ké bién tai san (KBTS) ndi riéng, thi hanh &n dan sw (THADS) néi chung 1a mot
trong nhitng hoat dong quan trong, nhim khoi phuc va bao vé cac quan hé xa hdi bi xam hai. Do
d6, thi hanh dit diém cdc ban 4n, quyét dinh da c6 hiéu luc phép luét hodc chua ¢6 hidu luc phép luét
nhung dugce thi hanh ngay trén thuc t€'cd y nghia dic biét trong viéc dam bao trat tu, an toan xa hoi.
Hiéu qua cta viéc cudng ché KBTS la co s6, tién dé cho sy thanh cong va hiéu qua ctia mét vu thi
hanh an vé tai san khi duong sy khong tw nguyén thi hanh. Song qua nghién cttu vé van dé nay
ching tdi thay rf“ing trong qua trinh 4p dung bién phdp cudng ché KBTS dé thi hanh én gip rat
nhiéu vudng méc, nhiu nguyén nhan khac nhau gay can tré cho viéc cudng ché nhu: co ché quan
ly, hoat dong THADS con chong chéo; sy phdi hop gitta cac co quan t8 chite trong viée cudng ché
con chua t6t; hay cac nguyén nhan xuat phét truc tiép tir cic quy dinh ctia phap ludt vé KBTS con
chua chit ché, rd rang hodc con ¢6 thiéu sét.

Qua nghién cttu, phén tich trén ching toi thay rf?mg: can do6i méi co ché quan ly hoat dong THADS;
tang cuong suw phdi hop gitta cac co quan hitu quan trong thi hanh an dic biét la trong cudng
ch& KBTS... V& mit phap luat, nén hoan thién hé thong phap luat vé thi hanh an néi chung va cac
quy dinh cta phap luét v€ cudng ché KBTS ndi riéng nhu xay dung va ban hanh B luat THADS,
nghién ctru trién khai d€ én Thira phat lai.

Ngoai ra, ching ta phai ting cuong nang luc, phdm chét, tinh than trdch nhiém cta doi ngti chip
hanh vién (CHV); tich cuc tuyén truyén phd bién phédp ludt vé thi hanh dn d€ cac duong su tw
nguyén thoa thuén thi hanh va co quan thi hanh an ¢6 thé tranh thu duoc sy gitp d3, phéi hop cta
c& nhan, t8 chitc hitu quan trong suét qua trinh thi hanh an. Chi nhw viy mdéi tao duge diéu kién
thudn loi cho KBTS va thi hanh an s€ dat hiéu qua cao hon.

1. Nhitng két qua dat dugc xa hoi bi xam hai. Do d6, thi hanh duat diém
cac ban an, quyét dinh da c6 hiéu luc phap
Cudng ché KBTS ndi rieng, THADS noi luat hodc chwa c6 hiéu lyc phap luat nhung

chung 1a mot trong nhing hoat dong quan duoc thi hanh ngay trén thuc t& ¢6 y nghia

trong, nham khoi phuc va bao vé cac quan hé dic biét trong viéc dam bao trt ty, an toan
xa hoi.

* PT: 84-4-36367120. Dé dam bao hléu lu’C cha ban én, quyé’t
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da quan tam ban hanh nhiéu cha truong,
chinh sach va phap luat, cing nhu hd tro va
tao moi diéu kién thuén loi cho cdng tac
THADS; cac co quan quan ly THADS, co
quan THADS va toan thé can b, cong chiic
nganh thi hanh 4n da nd luc phan dau dé
nang cao két qua va hiéu qua cua cdng tac thi
hanh an dan su. Nho ¢6 su quan tam va co

gang trén, nhiéu ban an, quyét dinh ctia Toa
an da dwoc thi hanh dut diém (Biéu sd 1), bao
dam duoc quyén, loi ich hgp phap cua nha
nuwdc, cta co quan, td chikc va cac ca nhan
cong dan goép phan vao viéc 6n dinh tinh
hinh an ninh chinh tri cua dat nudc, tao tién
dé cho su phat trién cua kinh t&'- xa hoi.

Biéusd'1
S6 Nam  S&viécgiai quyét S8 viéc thi hanh Ty 18 giai quyét Ty 1é thi hanh
TT xong & thoi diém  xong hoantoan &  xong/téng s6 xong/s6 cd
bao cdo thoi diém bdo cdo  phai thi hanh diéu kién

1 2003 189.542 150740 35% 47%

2 2004 209.747 168022 39% 50%

3 2005 233.522 145468 42% 42%

4 2006 270.967 213218 45% 56%

5 2007 336.823 261197 52% 69%

Tuy nhién bén canh két qua da dat duoc,
thi van con khong it nhitng ban an, quyét
dinh c6 hiéu lwc thi hanh nhung chua dwoc
t0 chic thi hanh dut diém hodc khong thi
hanh dwgc, khién cho quyén, loi ich hop
phép ctia mét bo phan quan ching nhan dan
khong dugc dam bao, gay bic xtc trong xa

hoi. Theo s6 liéu thong ké hang nam thi so
liéu cac ban an, quyét dinh bi ton lai (trong
dé cac ban éan, quyét dinh lién quan dén
cudng ché'ké bién dé thi hanh an chiém ty 1é
khong nho) chua dwgc thi hanh dét diém vao
cac ky bdo cdo hang nam, mac du ty 1é co
giam, nhung van con cao.

Biéu s6 2
S6TT Nam Téng s6 viéc phai thi S6 luong an chua duoc giai quyét vao Ty 1&
hanh ctia ndm bdo cdo  thoi diém bdo cdo hang nam
1 2003 546.346 356.804 65.30%
2 2004 537.405 323.773 60.24%
3 2005 561.180 327.658 58.38%
4 2006 602.059 331.092 54.99%
5 2007 648.266 311.443 48.04%

Qua phén tich s& luong cac vu viéc con
ton chuyén sang nam sau tiép tuc t6 chirc thi
hanh (goi tat 1a viéc ton) trong 05 nam tro lai
day (Biéu s6 02) cho thady, mdc du s6 luong
viéc ton dong chuyén ky sau c6 ltc tang luc
giam. Nhung thuc t€ s6 lwong viéc ton can
phai giai quyét tinh dén ngay 31/07/2007 van
con mot s6 luong 1on (311.443). SO luong
nhiing viéc ton nay la s6 viéc ton ctia nhiing

nam tredc cong don sang. Mot diéu dang chu
y la trong s0 ton nay c6 nhing viéc ton da
duoc thu ly tir nam 1993 (thoi diém chuyén
giao cong tac thi hanh an tir Toa an sang cho
cac co quan thudc Chinh phu quan ly) dén
nay van chua duoc giai quyét dit diém.

C6 nhiéu ly do khach quan 1an chu quan
dan dén tinh trang phép luat khong duoc
chdp hanh nghiém chinh lam cho ton dong
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an kéo dai khong thi hanh duwoc. Ton dong an
la md&i quan tam trdn tro cta nhiéu cap, nhiéu
nganh, du ludn xa hdi, ndé anh hudng dén
quyeén va loi ich hop phéap cua Nha nudc, tap
thé va cong dan [1].

Sau day, ching ta xem xét cu thé vé
nhitng viedng méc trong qué trinh 4p dung
bién phap cudng ché KBTS.

2. Nhitng vuéng mac gip phai trong qua
trinh 4p dung bién phap cuwdng ché ké bién
tai san d€ thi hanh an

2.1. Xudt phat tir nguyén nhin chu quan

Thit nhat: Mot bd phan can bd, cong chirc
lam cong tac thi hanh an dan sy cé trinh d¢
chuyén mon chua dap tng duoc yéu cau cua
nhiém vu trong tinh hinh mdi.

Thi_hai: Nhiéu treong hop Chap hanh
vién chwa thuec su tich cuc, quyét liét doi véi
nhitng vu viéc phtec tap, kho khan; ngai kho,
ngai va cham

Tai Diéu 14 Phap lénh thi hanh 4n dan sw
nam 2004 da quy dinh: “Chap hanh vién c6
trach nhiém thi hanh ding néi dung ban én,
quyét dinh dan sw, 4p dung ding dan céc
quy dinh ctia phap luat vé trinh ty, thu tuc
thi hanh an dam bao quyén, loi ich hop phap
cua nha nudc va duong su..”. Dong thoi,
Phép 1énh Thi hanh an dan sy cling quy dinh
cho Chap hanh vién nhiéu quyén nang dé to
chtrc thi hanh én, trong d6 c6 quyén ra quyét
dinh cudng ché ndi chung va cudng ché ké
bién tai san ndi riéng d€ thi hanh an. Nhung
trén thuc t&, van con hién tuong chap hanh
vién chua tich cuc t6 chtre thi hanh an; ngai
va cham, nén khong st dung cac bién phap
manh dé€ to chiic thi hanh dit diém ban an.

Thi ba: Van con truong hop Chap hanh
vién gay sach nhiéu, voi vinh duong su, gay
can trd hoat dong thi hanh an, lam x6i mon

long tin ctia nhan dan vao cac duong 16i,
chinh sach phép luat cia Dang va Nha nudc.

2.2. Xudt phat tir nguyén nhan khdach quan

2.2.1. Ché'dg dai ngg doi voi Chap hanh vién,
can b, cong chirc lam cong tdc thi hanh dn din
sw chuwa hop 1y

Trong nhitng ndm gan day, tinh trang
chap hanh vién ctia co quan Thi hanh 4n cac
noi xin nghi viéc ciing nhue mudn chuyén
cong tac khac c6 xu hudng gia tdng. Theo
thong ké so bg, trong nam 2007, toan nganh thi
hanh 4n Thanh phé H6 Chi Minh ¢6 19 nguoi
xin nghi viéc hodc chuyén cdng tac khac; 02
trudng thi hanh an quan huyén va nhiéu chap
hanh vién xin tho6i lam nhiém vu thi hanh 4n dé€
dwoc lam cong tac hanh chinh. Ngoai ra con co
hang chuc ct nhéan luat xin chdm dat hop dong
lao dong truede thoi han [2].

Nhiéu sinh vién cho biét ho khéng mudn
lam nganh thi hanh an vi ngoai mitc lvong
nha nwdc co ban cta can b cong chirc khong
con khoan nao khac nén khong du song.
Nhiéu nguoi tam thoi chdp nhéan lam can bg,
chuyén vién thi hanh an d€ cho co hoi hoc
nghé va sén sdng bo nghé dé trd thanh luat
stt hoac tim dugc cong viéc lrong cao hon.

Vira qua Thi hanh an Thanh phé H6 Chi
Minh muén td chic thi tuyén 51 nguoi
nhung lai khong du s6 lwgng du tuyén theo
yéu cau gap doi s6 can tuyén (phai it nhat la
102 nguoi) nén chua thé td chic thi tuyeén.
Tham chi ca khi Uy ban Nhan dan (UBND)
thanh phd chdp nhéan cho tuyén can bd cong
chttc c6 ho khau tam trd dai han tai dia
phuong (KT3) nhung van khong tuyén du s&
luong. Khong c6 nhiéu sinh vién luat tot
nghiép mudn du tuyén vi dac trung caa
nganh rat phtic tap va mang tinh rui ro cao.

2.2.2. Ngqueoi phdi thi hanh dn chdy y, chong
doi, can tré viéc thi hanh dn

Qua thuc tién t6 chitc thi hanh 4n dan su
trong hon 14 nam qua cho thay, trong qua
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trinh thi hanh an, quyén, loi ich hop phéap
ctia cac bén duong su va nhitng nguoi co
quyeén, loi ich lién quan truc tiép bi anh
huong, nhat la d6i voi nhitng nguoi phai thi
hanh an. Lac nay cac quyén vé nhan than (thi
hanh 4n budc lam hoac khong duoc lam mot
cong viéc), quyén vé tai san va tai san (thi
hanh nghia vu vé tai san) ctia nguoi phai thi
hanh an da truc tiép bi tac déng. Néu ho
khong tu nguyén thi hanh nghia vy, chap
hanh vién sé ap dung cac bién phdp cudng
ch& dé€ budc ho phai thuc hién theo diing ndi
dung ban an, quyét dinh ctia Toa an vi loi ich
ctia nguroi dwgc thi hanh an. Do d¢, trong
giai doan nay, nguoi phai thi hanh an thuong
tim moi cach &€ tri hoan, tron tranh viéc thi
hanh an, lam cho viéc thi hanh an tré nén
kho khan, phtic tap, nhat la nhitng trueong
hop ngwoi phai thi hanh an chwa thoa man
véi két qua giai quyét cua Toa an va cac co
quan c6 tham quyén giai quyét tranh chap
Xin dwa ra don ct* mot vi du: Theo ban an sé
31/DSST ngay 21/04/2001 ctia Toa an nhan
dan huyén H thi éng Nguyén Ngoc H phai
tra lai cho 6ng Tran Hai Q 25m? dat theo
quyét dinh ctia ban an.

Sau nhiéu lan dong vién, thuyét phuc
nhung 6ng H van khong tw nguyén thi hanh,
d€ thi hanh dut diém ban an trén, co quan thi
hanh an huyén T da 1én k& hoach chuin
cudng ché thi hanh an d6i véi 6ng H. Khi co
quan thi hanh an huyén T bdo, nguwoi nha
ong H cho biét thoi gian qua 6ng H thua ca
dd phai vay no mét so' tién 16n khong co kha
ndng tra dwoc, nén bo di, hién khong ro dia
chi (6ng H ly hén vo, do hai chong song voi
nhau lau ndm ma khoéng cé con, ngdi nha
hién nay do Toa &n giao cho éng H quan ly,
st dung khi ly hon vo).

Viéc td chitc cudng ché phai dung lai do
nguoi duoc thi hanh an szmg mat. Ttr d6 dén
nay, gia dinh éng H cing khong c6 tin tic gi
ctia dng. Vu viéc kéo dai dén nay van chua
giai quyét dut diém duoc.

2.2.3 Mdi quan hé phdi hop trong cong tic thi
hanh dn

Nhin chung cac co quan hitu quan tuy da
thuce hién cac quy dinh ctia phap luét vé viéc
phoi hop hodc trach nhiém trong cong tac
THADS. Nhung cling con nhiéu truong hop
quy dinh trén ctia phap luat khong dugc thuc
hién day du nhu viéc thuc hién khong tot
quyén yéu cau hoan, tam dinh chi thi hanh
an. Trong thuc t€, c6 nhiéu treong hop, sau
khi ban an, quyét dinh duoc tuyén, Toa an
cham hodc khong chuyén giao cho co quan
thi hanh an dé€ thi hanh, hoac chuyén giao
ban an, nhung khong chuyén giao tang vat,
tai san kem theo, gay kho khan cho viéc thi
hanh an.

Trach nhiém phoi hop, hd tro cta chinh
quyeén dia phuwong dac biét la UBND cap xa
trong viéc thi hanh an trén thuc t€ thi sy phoi
hop d6 t6 ra rat mo nhat tit phia UBND dia
phuong. Ngoai ra, cong tac bao vé cudng ché
thi hanh an c6 noi chua tot, luvc lwong canh
sat con co6 thai d¢ ngan ngai, né tranh tham
gia va con ¢ su can thiép yéu cau hoan thi
hanh an tuy tién ctia mot s6 cha thé co
quyén, dan dén anh hudéng khéng nhé téi
hiéu qua ctia cong tac THADS.

Nhuw vay, viéc phoi hop véi cac co quan
thi hanh 4n d€ thuc hién thi hanh 4n dat két
qua cao la trdch nhiém ctua moi cha thé ma
phép luat da quy dinh. Tuy nhién, viéc phoi
hop gitta cac co quan hitu quan déi lac doi
noi chua duoc that sy phdi hop mot cach gén
két, nhip nhang va thdng nhat. Chung t6i xin
dwa ra mot vi du sau d&€ minh hoa:

Theo Phap lénh THADS 2004, co quan thi
hanh an dan sy c6 thé uy quyén cho Trung
tam dich vu ban dau gia tai san hodc tw minh
ban tai san d€ thi hanh an. Tai san dwoc ban
dau gia dé thi hanh an c¢ thé la tang vat, tai
vat duwoc tuyén tich thu sung cong ngay
trong ban an, quyét dinh cua Toa an; tai san
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do co quan thi hanh an ké bién dé€ dam bao
thi hanh an... Nguoi mua hodc nhan tai san
dé thi hanh an c6 thé la ca nhan, co quan
hodc t6 chirc... Khoan 1 Diéu 49 Phép lénh
THADS 2004 quy dinh: “Nguwoi mua dwoc tai
san thi hanh an, ngwoi nhan tai san dé€ thi
hanh an dwoc phap luat cong nhan va bao vé
quyeén s& httu ddi voi tai san do6”.

Mac du phép lénh quy dinh r6 rang nhw
vay, nhung trong thuc t& con cé nhiéu
treong hop nguoi mua hodc nhén tai san dé
thi hanh an da gdap khong it khé khan khi di
dang ky quyén so hitu tai san ctia minh,
thuwong gdp nhat 1a trong cac linh vuc nha
dat, 6 t6, xe may... Co quan chutic nang khi
thuc hién viéc dang ky quyén sé hiru tai san
cho cac truong hop nay thuong yéu cau
nguoi di dang ky phai xuat trinh “ ho so goc”
cua tai san d6 moi cho dang ky. Thuc t& cho
thay khong phai bat ky truong hop nao tai
san do co quan thi hanh an dwa ra ban dé thi
hanh an cting déu c6 day du ho so goc. Vi du
nhu tai san bi tuyén tich thu sung cong
nhung khong rd ngudn gdc cha so hiru; tai
san co quan thi hanh an cudng ché’ké bién thi
hanh an, nhung nguoi bi ké bién cd tinh
khong giao ndp hodc tiéu huy hd so goc caa
tai san nay... Trong nhiing truong hop nhu
vay, co quan thi hanh an dan sy khong thé
nao dua tai san ké bién ra ban dau gia véi
day da ho so goc.

Xin néu mot treong hop cu thé d€ minh
chting: Trong mot vi pham an toan giao
thong duong bo, Quyét dinh phic tham hinh
sw ¢ 24/QDPT ngay 25/01/2005 cua toa phuc
tham toa 4n nhan dan tdi cao tai Da Néng da
tuyén tiép tuc ké bién quy trir xe moto bién
s0 60H7 - 4678 cua Lé Triéu Nhat Phi dé€ bao
dam thi hanh khoan tién bdi thuwong cho
nguoi bi hai (kem theo 01 gidy chiing nhan
xe ding tén Pham Thi Kim Oanh). Trong qua
trinh xtt ly ban chiéc xe motd nay dé€ thi hanh
an, co quan thi hanh an dan sy da thwc hién

dung va day du cac thu tuc do phap luat quy
dinh. Nhung khi nguoi mua dugc xe la ong
Nguyén Van Quyén (165 Tran Cao Van, thi
xa Tam ky) dén phong canh sat giao thong
cong an Tinh Bong Nai, co quan thi hanh an
dan sw tinh Quang Nam lién hé lam viéc voi
phong canh sat giao thong cong an tinh Dong
Nai xin rat ho so vé dé€ lam tha tuc tredc ba
cho nguoi mua thi bi co quan nay ttr chéi va
huéng dan nguoc lai rang, phong canh sat
giao thong cong an tinh Quang Nam phai
lam tha tuc sang tén triedc ba cho nguwoi mua
truede, sau do ¢ cong van yéu cau chuyén ho
so dé luu thi phong canh sat giao thong cong
an tinh Bong Nai méi cho rat ho so. Nhu vay
cung mot si viéc nhung hai co quan canh sat
giao thong o hai tinh lai ¢6 hai cach giai quyét
khong giong nhau. Noi nay ¢6 yéu cau ho so
goc mdi cho truede ba sang tén, noi kia lai bao
triede ba sang tén r6i mai cho rut ho so goc.

Khoan 2 Diéu 49 Phap 1énh THADS nam
2004 quy dinh: “Co quan nha nwéc c6 thdm
quyén c6 trach nhiém thuwc hién thu tuc
chuyén quyén so hitu cho nguwoi mua, nguwoi
nhan tai san d€ thi hanh an theo quy dinh
cua phap luat”. Va khoan 3 diéu nay clng
quy dinh ho so chuyén quyén sd hitu gom co:

a. Ban sao ban an, quyét dinh;

b. Quyét dinh thi hanh an, quyét dinh ké
bién tai san;

c. Van ban ban dau gia thanh hodc bién
ban giao nhan tai san dé€ thi hanh an;

d. Céc gidy to khac lién quan dén tai san
(néu c9).

Nhuw vay, cé thé ndi, khong chi riéng
treong hop chiéc xe mo6toé dwoc néu ra lam vi
du trén day, ma bat ky tai san nao khéc duoc
co quan thi hanh 4n dan sy dua ra ban dau
gia (hodc xtt ly theo quy dinh cua phap luat)
dé thi hanh an, thi ho so co quan thi hanh an
dan sy cung cap cho nguoi mua hodc nguwoi
nhan tai san d€ thi hanh an (gém cac loai gidy
to nhu trén) phai duoc coi nhu “hd so goc”.
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Vi hd so nay, nguoi mua hodc nhéan tai san
dé thi hanh an c6 quyén duoc dang ky quyén
sO hitu tai san ctia minh. Co quan c6 tham
quyeén khong duoc tr chdi dang ky ciing nhuw
cting nhu khong c6 quyén doi hdi thém bat
ky gidy to nao khac ngoai cac gidy to dugc co
quan thi hanh an dan su cung cdp theo quy
dinh cta phdp luat. Truong hop dang ky
sang tén truwdc ba chiéc xe motd ndi trén,
ching tdi cho rang, phong Canh sat giao
thong Dong Nai huéng dan dung.

Mbi co quan trong hé thdng bo mdy nha
nuwdc déu duwgce phan dinh chirc ndng, nhiém
vu 10 rang cho nén sai ¢ khau nao, nguoi
nao, thi khau do6, nguwoi d6 phai chiu trach
nhiém trudc phap luat. Tac gia cho rang viec
chuyén giao quyén so httu cho nguodi mua
hodc nhan tai san d€ thi hanh an hay gdp
phai nhitng virdng méc nhu trén khong phai
vi co ché phap ly con thiéu hay khong rd
rang, ma vi chinh mét s6 co quan chtic nang
qua “lo xa” s¢ rang co quan thi hanh dan sy
khong lam dung phap luat. Chinh sy “lo xa”
khong can thiét nay, da lam cho truong hop
ngroi mua hodc nhan tai san do co quan thi
hanh an giao gdp khong it khé khan khi dang
ky sang tén trudc ba. Day cling la mot trong
nhitng nguyén nhan anh hudng lam han ché
két qua thi hanh an déan sy trong thoi gian qua.

Mong rang co quan thi hanh 4n dan su
noéi riéng va nganh Tu phdp ndi chung, can
chu déng phoi hop véi cac co quan chic
nang lién quan d€ ban bac, trao doi di dén
thong nhat hudéng xtr ly chung cho viéc dang
ky quyén so hitu cho nguoi mua hodc nhan
tai san dé€ thi hanh an, tranh nhiing vudng
mac khong can thiét nhu hién nay.

2.2.4. Nquoi phai thi hanh dn khong c6 kha
nang dé’thi hanh dn

Nguoi phai thi hanh dn khong c6 tai san,
thu nhap hop phap dé thi hanh an hodc
khong xac dinh dwoc noi cu tri ctia dwong
su; ddc biét doi vdi truong hop nguoi phai

thi hanh an dang chap hanh hinh phat tu,
khong co tai san; nguoi phai thi hanh an c6
tai san nhung gia tri nho khong dang ké dé
thi hanh 4n, hodc chi co tai sdn dé& ké bién,
phat mai nhung khong ban dwoc, ma nguoi
duoc thi hanh an khong dong y nhan dé trir
vao s0 tién duoc thi hanh an va nguoi phai
thi hanh an khong con tai san nao khac.
Nguoi phai thi hanh nghia vu giao vat dac
dinh ma vat d6 da mat, hu hong ma hai bén
khong thoa thudn duwoc vé phuong thic
thanh toan...

2.3. Nhitng bat cdp tir cic quy dinh vé ké bién tai san

2.3.1. V¢ van dé dinh gid tai san ké bién khi
khong ban diwoc

Diéu 48 Phéap lénh THADS 2004 quy dinh
vé xtt ly tai san ké bién khong ban duwoc: “
Trong treong hop tai san ké bién khong ban
duoc... Co quan thi hanh an t6 chitc dinh gia
lai theo hudng giam gia dé€ tiép tuc ban dau
gia. Mbi 1an giam gid khong qua muoi phan
tram da dinh. Néu sau hai lan giam gia ma
tai san van khong ban duoc thi nguoi duoc
thi hanh an cé quyén nhan tai san theo gia da
giam dé€ thi hanh an. Néu nguoi duoc thi
hanh an khéng chap nhan thi Chap hanh
vién tra lai tai san cho ngwoi phai thi hanh an
va ap dung bién phap cudng chékhac”.

Quy dinh nhu trén cua Diéu 48 la chua
hop ly, gay rat nhiéu kho khan cho cong tac
thi hanh an, chung t6i xin dwa ra vi du sau dé
minh chiing

Vi du: Tai Ban 4n dan sy phac tham s6
117/DSPT ngay 13/9/2002 cua Toa &n nhan
dan tinh Binh Duong véi ngi dung budc vo
chong 6ng Vo Van Loc va Mai Ngoc Thu
phai tra cho ba Vuong Thi Hiép so tién goc
va lai la 158.800.000 dong. Ngay 21/5/2004, ba
Hiép lam don yéu cau thi hanh 4n va co quan
thi hanh 4n da can ct ban an vdi ndi dung
yéu cau ra Quyét dinh thi hanh an so
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406/Qb-TDYC-THA ngay 24/5/2004 vdi noi
dung nhu trén. Trong qua trinh giai quyét
ddn ddc thi hanh én, co quan thi hanh an da
thuyét phuc, dong vién va cho thoi han tu
nguyén, nhung ong Loc, ba Thu khong tu
nguyén thi hanh 4n. Qua xac minh cho thay,
ong Loc, ba Thu cd mdt s tai san gom: Tién
gui tiét kiém tai Chi nhanh Ngan hang Nong
nghiép va Phat trién Nong thon la 50.000.000
dong va can nha dién tich xay dung 351,3m?
gan lién véi quyén st dung dat 212,77m?,
ngoai ra khong con tai san c6 gia tri nao khac.
Co quan thi hanh an da ra Quyét dinh cudng
ché ké bién va thu dwoc so tién 50.000.000
dong chi tra cho ba Hiép. SO tién con phai thi
hanh an la 108.800.000 dong, co quan thi
hanh an ra quyét dinh ké bién nha va quyén
st dung dat néu trén. Tai bién ban dinh gia
ngay 14/9/2004 xac dinh toan bo tai san la
1.892.373.400 dong, co quan thi hanh an uy
quyén cho Trung tam ban ddu gia khong
dwoc, vi gid cao hon gia khdo sat tai thi
treong. Ngay 29/10/2004, co quan thi hanh an
gui cong van dén So Tai chinh dé nghi xac
dinh lai gid tri quyén st dung dat véi ndi
dung: “Theo khao sat cua trung tam ban dau
gia tai san, thi tai tuyén duong Thu Khoa
Huén (noi c6 tai san), gia tri quyén st dung
dat chi c6 2.000.000 dong/m? nhung Hoi
dong lai dinh gid quyén st dung dat la
6.500.000 dong/m? 1a qua cao, khong thé ban
duoc...”. Tai Cong van s6 1589/TC-BG ngay
04/11/2004 ctia S¢ Tai chinh tra 10i véi noi
dung: “Gia dat do Hoi dong dinh gia tai san
da xac dinh la twong duwong véi gia thi
treong. Hién tai, nganh Tai chinh dang duw
thao bang gia dat mai, trong do, du kién dat
mat tién duong tha Thua Khoa Huan la
6.700.000 dong/m?. Do d6, S6 Tai chinh
khong nhat tri v6i d€ nghi di€u chinh giam
gia dat theo dé nghi ctia co quan thi hanh

”

an... .

Toan bd tai san dwoc dinh gia 1an 2 la
1.744.531.950 dong. Ngay 08/04/2005, co quan
thi hanh an va Trung tdm ban dau gia tai san
giao két hop dong lan 2 va ra thong bao ban
dau gia s& 29 ngay 08/04/2005, nhung van
khong ban dwoc. Ngay 14/6/2005, Trung tam
ban dau gia tai san ¢ cong van gui co quan
thi hanh &n vdi néi dung khong ban dwoc tai
san va dé nghi dinh gid lai.

Do gédp kho khan trong viéc ddu gia tai
san, néu ngay 20/03/2006, co quan thi hanh
an da phai giai thich va dé nghi ba Hiép nhan
tai san dé khau trtr khoan phai thi hanh an.
Tuy nhién, ngay 03/7/2006, ba Hiép c6 don
khiéu nai giti co quan thi hanh an véi noi
dung: “Nguoi phai thi hanh an cé diéu kién
nhung ngoan cd khdng chap hanh va co quan
thi hanh an thi lai v6 tinh lam ngo, khién cho
ba bi thiét thoi trong sudt thoi gian qua...”.

RO rang, viéc xac dinh theo gid ca thi
treong la van dé hét stic kho khan va ludn
gay nhiéu tranh cai, cho nén, bén canh viéc
co quan nha nudc can c6 khung gia phu hop
voi gia ca thi truong va viéc dinh gia phai
thap hon gid thi truong dé€ lam co so dua ra
gia khoi diém, thi méi cé thé thi hanh duoc.
Mit khac, khi tai san khong thé ban dwoc
nhu treong hop néu trén, thi cho phép hoi
ddng dinh gid lai tai san xac dinh gia tri mot
cach phu hgp hon. Theo tac gia, viéc Diéu 48
Phép 1énh 2004 quy dinh mdi 1an gidm gia
khong qua muoi phan tram la chwa phu hop,
nén nang muc ty 1é giam gia.

2.3.2. V& quy dinh bdo quan tai sin ké bién dé
thi hanh dn

Bdo quan tai san ké bién thi hanh an la
mot hoat dong cua ca nhan hodc td chac do
phép luat quy dinh, nhung viéc quyét dinh
giao tai san ké bién thi hanh an cho ai Ia
nhiém vu ctia Chap hanh vién thudc co quan
Thi hanh an dan sy, diéu nay da duoc phap
luat vé thi hanh an dan sy quy dinh.
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Tai Diéu 32 Phap 1énh THADS nam 1993
quy dinh:

“1. Néu nguoi duoc thi hanh an khong
ddng y nhan tai san ké bién d€ thi hanh an,
thi chap hanh vién giao tai san da ké bién cho
ngroi phai thi hanh an, than nhan ctia ho
hoac nguoi dang st dung tai san dé bao
quan...”.

Theo diéu luat nay, néu nguoi dwoc thi
hanh an khong doéng y nhan tai san da ké
bién dé€ thi hanh an thi viéc giao bao quan tai
san ké bién dé Chap hanh vién thi hanh an
chi c6 mot hinh thic duy nhat la giao cho
ngroi phai thi hanh an, than nhan ctia ho
hoac nguoi dang st dung tai san do (trt
treong hop tai san la vang, bac, kim khi quy,
da quy, ngoai t€). Quy dinh nay da boc 16
nhing bat cap trong cong tac thi hanh 4n dan
sy do6 la viéc chap hanh vién giao cho nguoi
phai thi hanh 4n hoac than nhan cua ho quan
ly va bao quan tai san ké bién da xay ra cac
hién twong nhu: nguoi phai thi hanh an tim
moi cach tdu tan tai san, co tinh tri hoan hodc
chong d6i lai viéc thi hanh é4n... gay nhiéu
khé khan trong viéc thi hanh an va anh
hwong rat 16n dén hiéu qua cong tac thi hanh
4n dan su. D& khéc phuc tinh trang nay, Phap
lénh THADS nam 2004 da dwoc stra doi tai
Diéu 45 quy dinh cu thé nhu sau:

“Chap hanh vién lya chon mot trong cac
hinh thirc sau day dé bao quan tai san ké bién:

a) Giao cho nguoi phai thi hanh an, nguoi
than thich ctia ho hodc ngwoi dang st dung
bao quan;

b) Giao cho ca nhan, t6 chtrc cé diéu kién
bao quan;

¢) Bao quan tai kho ctia Co quan thi hanh an”.

Véi noi dung diéu ludt nay, Chap hanh
vién c¢6 tdi ba hinh thitc giao bao quan tai san
ké bién thi hanh an va hoan toan duoc quyén
Iya chon mot trong ba hinh thic quy dinh
trén dé€ giao bao quan sao cho phu hop véi

diéu kién thuc t& (di€u kién cta nguoi duoc
giao bao quan) va dam bao hiéu qua cta viéc
thi hanh an. Nhu vay, so vdi quy dinh tai
biéu 32 Phap lénh THADS nam 1993, diéu
luat nay da duwoc sta doi theo hudng mo
rong hinh thitc giao bao quan tai san ké bién
va quan trong hon la trao quyén lua chon cac
hinh thttc giao bao quan tai san ké bién thi
hanh an ma Phap lénh THADS ndam 1993
chua quy dinh.

Trén thuc té, khi dwoc lua chon cic hinh
thiec giao bao quan tai san ké bién, Chap
hanh vién da lwa chon hinh thtc bao quan
(461 voi tat ca cac tai san la dong san) tai kho
ctia Co quan thi hanh 4n. Vi viéc bao quan tai
san tai kho Co quan thi hanh 4n c6 nhiéu
thuan loi va thic si dem lai hiéu qua trong
cong tac thi hanh an dan su, han ché duoc
hién tuong tau tan tai san ké bién nhu trudc
day. Dac biét duwong su da thdy duoc stc
manh, quyén luc ctia nha nudc ctia Co quan
thi hanh 4n néi chung, cua Chdp hanh vién
noi riéng va thdy duoc tai san ctia ho thuc sy
bi “mat”. T d6 budc ho phai lwa chon bién
phap thi hanh c6 loi cho ho, do la viéc tw
nguyén thi hanh dé€ ho sém nhan lai tai san
dang do Co quan thi hanh an thu gi. Tuy
nhién, trén thuc té kho thi hanh 4n ctia moét
s6 Co quan thi hanh 4n hién nay chuwa dwoc
xay dung lai hoac dién tich kho con nhé hoac
chat luong kho da xudng cap, khong dam
bao cho viéc bao quan cdc tai san ké bién.

Nhuw vay, ¢6 thé ndi quy dinh nay da va
dang rat pht hop véi thuc tién cong tac thi
hanh an dan sy, gop phan khong nho vao
thang loi cia cong tac thi hanh an dan su
trong toan quoc.

Nhung tai khoan 1 Diéu 25 Nghi dinh s6
173/2004/ND-CP ngay 30/9/2004 quy dinh vé
thu tuc, cudng ché va xt phat vi pham hanh
chinh trong thi hanh an dan sw quy dinh vé
viéc bao quan tai san thi hanh an nhw sau:
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“Co quan thi hanh an thyc hién viéc bao
quan tai san dé€ thi hanh an theo ban an,
quyét dinh khong xac dinh nguoi cé trach
nhiém bdo vé tai san thi viéc bao quan tai san
dwoc thuc hién nhw sau:

a) Tai san ké bién dwoc giao cho nguoi
phai thi hanh an, cht sé hitu hodc than thich
ctia nguoi dé bao quan;

b) Néu nguoi phai thi hanh an, nguoi dang
stt dung, quan ly tai san, ngwoi than thich ctia
nguoi phai thi hanh dn khong nhan bao quan
hodc xét thay c6 dau hiéu tau tan, huy hoai tai
san, can tro viéc thi hanh an thi tuy ting
truong hop cu thé tai san ké bién dwoc giao cho
ca nhan, t6 chtec c6 diéu kién bao quan hay bao
quan tai kho cta Co quan thi hanh an”.

Theo diéu luat nay, quyén lua chon hinh
thirc giao bao quan tai san ké bién d€ thi
hanh an cua Chéap hanh vién da bi han ché
rat nhiéu khong dang tinh than cua Diéu 45
Phép 1énh THADS ndm 2004. Han ché& ¢ chd
Chép hanh vién khong duoc quyén lua chon
mot trong ba hinh thttc giao bao quan nhu
nhu Diéu 45 Phap lénh Thi hanh an dan su
nam 2004 quy dinh ma khi ké bién tai san dé
thi hanh é4n, trudce hét, Chap hanh vién budc
phai “giao cho nguwoi phai thi hanh é4n chu so
httu hodac than thich bao quan
(theo diém A Diéu 25 Nghi dinh 173), néu
chap hanh vién lga chon hinh thic giao bao
quan khéc thi phai c¢6 nhiing diéu kién nhat
dinh nhu quy dinh tai diém b, Biéu 25 ND
173. Nhu vay, quyeén lga chon hinh thiic giao
bao quan tai san ké bién ctia Chap hanh vién
theo quy dinh tai Diéu 45 Phap 1énh THADS
nam 2004 ro rang khong duwoc thiee hién. Tuy
nhién, theo khoan 2 Diéu 80 Luat Ban hanh
van ban quy pham phdp ludt quy dinh:
“Trong trueong hgp cdc van ban quy pham
phép luat ¢ quy dinh khac nhau vé cung
mot van dé, thi 4p dung van ban co hiéu lyc
phap ly cao hon” ¢ nghia la Chap hanh vién
duwoc quyén ap dung Diéu 45 Phap lénh
THADS nam 2004 dé€ lua chon hinh thiic giao

bao quan. Nhung trén thuc t&' do tam ly va
trinh d6 nhan thtc cia mot s6 Chap hanh
vién, ddc biét do théi quen ap dung Diéu 32
ctia phap léenh THADS nam 1993 cho nén mot
s6 Chap hanh vién van 4p dung Diéu 25
Nghi dinh s6 173. RO rang viéc ap dung quy
dinh v€ bao quan tai san ké bién thi hanh an
van chua dugc thdng nhat trong toan quoc.
Midt khéc, Diéu 25 Nghi dinh 173 khong
mang nodi dung huéng dan thi hanh ma con
trai nguoc lai véi tinh than cua Diéu 45 Phap
lénh THADS nam 2004. D6 chinh 1a nhiing
bat cap trong quy dinh vé bao quan tai san ké
bién thi hanh an hién nay.

Theo tac gia, khoan 1 Diéu 25 Nghi dinh
173 chi nén quy dinh d6i voi tai san ké bién la
bat dong san thi sé hop ly con déi véi tai san
ké bién la dong san thi phwong an bao quan
tai kho ctia Co quan thi hanh 4n 1a kha thi
nhat va dem lai hiéu qua thi hanh an cao
nhét, vi du cu thé nhw sau:

Vu 4n ly hén gitta anh Nguyén Diic M va
chi Nguyén Thi Thanh H cta Toa 4n Nhan
dan huyén Tt Son tinh Bic Ninh tuyén:
“Anh M duoc s¢ hitu mot xe may Future va
mot tivi Panasonic nhung phai trd cho chi
Nguyén Thi Thanh H s6 tién la 5.900.000
dong”. Hét thoi gian tw nguyén, anh M
khong tw nguyén chi tra cho chi H sd tién
5.900.000 dong. Chap hanh vién da ap dung
bién phéap cudng ché bang bién phap ké bién,
xw ly chiéc xe Future. Sau khi ké bién, Chap
hanh vién quyét dinh dua chiéc xe vé kho
tang vat cua Co quan thi hanh an bao quan,
xtt ly. Ngay ngay hom sau Nguyén Diic M da
dem du s6 tién dén nop tai co quan thi hanh
an dé€ dwgc nhan lai chiéc xe da bi thu git.
Nhu vay vu an da dwoc thi hanh xong trong
thoi gian ngan nhat. Néu Chap hanh vién ap
dung khoan 1 Diéu 25 Nghi dinh 173 sau khi
ké bién chiéc xe lai giao cho anh Nguyén Dtic
M bao quan thi qua trinh hanh an chéc chin
sé con phai kéo dai theo cac thu tuc nhu dinh
gia, ban dau gia tai san...



T.C. Thinh / Tap chi Khoa hoc DHQGHN, Kinh t¢"- Ludt 24 (2008) 254-266 263

Ttr nhitng phan tich trén, d&€ dam bao tinh
thong nhat trong hé thong phap luat Viét
Nam, gop phan thuc ddy cong tac thi hanh an
dan su trong giai doan hién nay, chung to6i
thiét nghi cac nha lam luat nén nghién ctu,
sta d6i khoan 1 Diéu 25 Nghi dinh
173/2004/ND-CP ngay 30/9/2004 cho phu hop
v6i Diéu 45 Phéap 1énh THADS nam 2004.

3. Khuyén nghi

Ttr nhitng nghién ctu vé mdat ly luan
cing nhu viéc danh gia thuc tién ap dung
phap luat, chi ra nhitng vuéng mac, bat cap
trong viéc ap dung bién phap cudng ché ké
bién tai san d€ thi hanh an, chung t6i xin kién
nghi nhu sau:

3.1. V& co ché’quan 1y cong tdc thi hanh dn

Ddi méi co ché quan ly cong tac thi hanh
an, tang cuong sy phdi hgp gitta cac co quan
httu quan trong cong tac thi hanh an ddc biét
la trong truong hop cudng ché thi hanh an.

Cong tac thi hanh an can théng nhat vé
mot mdi, boi 1€ viéc doi mébi co ché quan ly
cong tac thi hanh an hién nay la mot van dé
c6 tinh chién lwoc, ndm trong qua trinh cai
cach tw phép, cai cach hanh chinh. Viéc d6i
méi co ché nham dam bao su quan ly thong
nhat vé td chirc, co ché hoat ddng, cong tac
huwéng dan chi dao chuyén mén tap trung luec
lwong can b va chuyén mon hda can bg,
tdng cuong co s vat chat 1a nham khac phuc
nhitng vuéng mac, bat cap, tinh trang phan
tan, xé 1é trong hoat dong thi hanh an, ma
chung toi da dé cap trong phan trén.

3.2. V& xdy dung phdp ludt

Nhiing ton tai co ban cua viéc ap dung
bién phap cudng ché KBTS dé thi hanh an
duoc xem xét trong mdi quan hé véi hién

trang phap ludt vé thi hanh an nhu la mot
nguyén nhan chinh bén canh nhitng nguyén
nhan khéc. Do d6, d€ nang cao hiéu qua cta
viéc ap dung bién phap cudng ché& ké bién tai
san truede hét chung ta can phai hoan thién hé
thong phap luat vé thi hanh an ndi chung va
cac quy dinh ctia phap luat vé cudng ché ké
bién tai san ndi riéng (vi du: xay dung va ban
hanh B luat THADS, nghién ctru trién khai
dé an Thura phat lai), Luat thi hanh an can cé
sy ddi chiéu cac quy dinh vé ké bién tai san
gitta cdc van ban nay. D& khic phuc mau
thuan gitta cidc van ban, b6 sung nhiing
khoang trong cac quy dinh cua tiing van ban
cing nhu gitta cac van ban véi nhau...

Ngoai ra, can quy két trach nhiém mot
cach ro rang véi CHV tién hanh KBTS nhat la
trong viéc xac minh tai san ctia nguwoi phai thi
hanh an, boi khong lam tot viéc nay nd sé
anh huong t6i cac cong viéc tiép theo cua ké
bién, dan dén viéc KBTS khong dat hiéu qua,
hoac dat hiéu qua khong cao.

3.3. V& thuc hién cic quy dinh phdp ludt cuong
ché’keé bién tai sin

Hién nay, chiing ta dang xay dung Nha
nuwdc phap quyén xa hoi chu nghia vi thé
cong viéc thwc hién phdp luat doi héi phai
bao dam phdp ché nghia la khong nhiing
tang cuong hoan thién hé thong phap luat
ma con dam bao cho phép luat ay di vao cudc
song cu thé trong thi hanh an d€ nang cao
hiéu qua cua viéc ap dung cac bién phap
cudng ché. Trudc hét can phai c6 co ché phdi
hop gitta cac co quan thi hanh 4n va cac co
quan chttc nang khac trong cong tac cudng
ché thi hanh 4n nhdm dam bao tinh khoa hoc
ciing nhu hiéu qua ctia cong viéc.

Dong thoi, tang cuong cong tac tuyén
truyén, giai thich phap luat, thuyét phuc
duong su tu nguyén thi hanh an va chi
cudng ché’khi can thiét.
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Nhw phéan tich trén, chung ta thay thuc
tién viéc 4p dung bién phap cudng ché KBTS
dé THADS rat phuc tap. Nhung bién phap
cudng ché'nay lai ¢é vai tro va y nghia rat lon
ddi véi cong tac THADS hién nay. Tt d6 can
c6 su nhan thttc mot cach dung din vé
nhiing thanh qua dat duwoc va nhitng van dé
vuéng mac con ton tai d&€ c6 giai phap khéc
phuc, dong thoi hoan thién vé méat phap luat
vé cudng ché thi hanh an ndi riéng, THADS
noéi chung goép phan vao cong cudc xay dung
Nha nuéc phap quyén xa hoi chu nghia Viét
Nam hién nay. Viéc cudng ché thi hanh an da
tién hanh thuan loi nghia 1a phan nao ching
ta da thyec hién viéc bao vé phap luat, bao vé
quyén va loi ich ctia Nha nudc, tap thé,
quyeén va loi ich hgp phép cua céng dan ciing
c6 nghia la gép phan vao viéc tang cuong
bao dam phap ché'xa hoi chu nghia.

3.4. Mot b dé xudt khic

3.4.1. Trién khai sau rong viéc tin hoc hod
hoat dong quan ly, diéu hanh thi hanh an
dan sy: Trién khai hop thu dién t, dao tao
stt dung, khai thac cac co so dit lieu THADS
ndi riéng va khai thac di¢ liéu trén Internet
noéi chung cho THADS dia phwong, trién khai
viéc giri bdo cdo, van ban b:?mg thuw dién t
xay duyng phan mém thong ké két qua thi
hanh an dan su...

3.4.2. Thyc hién tiéu chuan hoa doi ngu
can bd co quan thi hanh an; xay dung va thuc
hién ké hoach dao tao, boi dudng thuong
xuyén vé chuyén mon nghiép vu cho d6i ngti
can bd lam cong tac thi hanh 4n, dam bao cac
chap hanh vién trudc khi bo nhiém phai qua
dao tao nghé. S6m ban hanh ché d¢ chinh
sach dai ngd véi chap hanh vién va can bg thi
hanh 4n, trudc mit 12 ché dd boi dudng doi
voi can b thi hanh an nhw vdi thw ky toa an
(hién moi chi ¢6 ché dd boi dudng doi voi
Chép hanh vién).

3.4.3. Bap ung day du va kip thoi kinh
phi hoat déng cho co quan thi hanh an. Tiép
tuc tdng cuong co so vat chat, phuong tién
hoat dong, dac biét la xay dung tru so, hé
thong kho tang tai vat ctia cac co quan thi
hanh an.

3.4.4. Tang cuong cong tac giai thich phap
luat, thuong xuyén t6 chiic viéc tuyén truyén,
gido duc thuyét phuc dwong su tw nguyén
chap hanh; chi tién hanh cudng ché trong
truong hop bat dac di; ting cuong sy gidm
sat cia nhan dan...

4. Két luan

Méi khi quyén loi hop phép ctia minh bi
xam pham thi chu thé d6 c6 quyén gui don
dén Toa an dé€ yéu cau giai quyét, vi vay doi
hoi hoat dong xét xtt phai: kip thoi, nghiém
minh, dang phap luat. Pong thoi, cac phan
quyét ctia Toa an phai duoc thi hanh nghiém
chinh, triét d€, kip thoi mdi bao vé duoc
quyeén va loi ich hop phap ctia cac duong su.

Cac bién phap cudng ché thi hanh an
trong d6 co6 bién phap cudng ché KBTS ciing
chi nhdm muc dich chung néi trén. Vi thé n6
c6é mot vai tro quan trong trong viéc dam bao
hiéu luc cac phan quyét dan su vé tai san cta
Toa an. Hiéu qua cua viéc cudng ché KBTS la
co s0, tién dé cho su thanh cong, hiéu qua
cua mot vu thi hanh 4n vé tai san khi dwong
st khong te nguyén thi hanh. Song qua
nghién cttu vé van dé nay chung tdi thay
rang trong quéa trinh 4p dung bién phap
cudng ché'ké bién tai san dé€ thi hanh an gap
rat nhiéu vuéng mac, nhifu nguyén nhan
khac nhau gay can trd cho viéc cudng ché.
Cu thé nhu: co ché quan ly, hoat dong
THADS con chong chéo; sw phoi hop gitta
cac co quan td chtc trong viéc cudng ché con
chua tot; hay cac nguyén nhan xuat phat tryc
tiép tir cac quy dinh ctia phép luat vé KBTS
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con chua chat ché, rd rang hodc con c6 thiéu
sot. Nhung du nguyén nhan nao di chang
nira thi thue t€'la quyén va loi ich hgp phap
cta cac dwong s dang khong duwgc dam bao
trong qua trinh thi hanh an. Qua nghién cttu,
phan tich trén chting tdi thay rang: can déi
moi co ché quan ly hoat dong THADS; tang
cuong su phoi hop gitta cac co quan httu
quan trong thi hanh an ddc biét la trong
cudng ché ké bién tai san... V& mat phap
luat, nén hoan thién hé thong phép luat vé thi
hanh an noéi chung va cac quy dinh ctua phap
luat vé cudng ché ké bién tai san noi riéng
nhu xay dung va ban hanh B luat Thi hanh
an dan sy, nghién ctru trién khai dé an Thtra
phat lai.

Ngoai ra, chung ta phai tdng ceong nang
luc, pham chat, tinh than trach nhiém cua d6i
ngt CHV; tich cuc tuyén truyén phd bién
phap luat vé thi hanh 4n dé€ cac duong sy tw
nguyeén thoa thuan thi hanh va co quan thi
hanh 4n c6 thé tranh tht duoc sy giap do,
phoi hop cuia ca nhan, t6 chic hitu quan

trong sudt qud trinh thi hanh an. Chi nhw vay
mdi tao duoc diéu kién thuan loi cho ké bién
tai san va thi hanh an sé€ dat hiéu qua cao hon.
Khi Nha nuwéc xay dung Luat thi hanh an
va cac van ban phép luat c6 lién quan can cé
sy d6i chiéu quy dinh vé KBTS gitta cac van
ban nay dé khac phuc nhitng quy dinh chua
ddng bo, bd sung nhing khoang trong chwa
duwoc phap luat diéu chinh. Bam bao su
thong nhat cac quy dinh trong tirng véan ban
ciing nhu gitta cac van ban phdp luat. Hoan
thién vé mat phap luat cong voi sy doi modi
vé t0 chtrc hoat ddng mot cach hop ly sé 1a co
s0 cho sw hoan thién vé thi hanh an néi
chung, cedng ché'thi hanh an ndi riéng.
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The possession confiscation enforcement (PCE) in particular and civil tort execution (CTE) in
general is one of important actions to recover and protect the violated social relations. Therefore,
it is typically significant to thoroughly execute the torts which are or are not yet taken into legal
validity in order to maintain social order and safety. The effect of the PCE is the base for the
success of an execution on possession when the person(s) concerned is/are not willing to obey.
However, during the study on this issue we realize that there maintain many obstructions and

difficulties in enforcement actions to execute the torts, such as management mechanism,
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complicated system of civil tort executions, not proper co-ordination among enforcing
authorities, or other causes that drive from inadequate and unclear legal regulations on PCE.
Basing on the study and analysis, we realize that: it is necessary to renew the management
mechanism on CTE, strengthen the co-ordination among relevant organs in tort execution,
especially in PCE. Moreover, it is supposed to perfectize the legal system on execution in general
and regulations on PCE in particular, such as making and issuing the Law on CTE, and
implementing the Bailiff Program. In addition, we must improve ability, morality and
responsibility of bailiff staff, and propagate law of execution to the public, and that the person(s)
concerned will be willing to obey the execution, and the executing authority can be supported
and coordinated by individuals and organizations during the execution process. In that
condition, PCE will be easier and execution will be more effective.



