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Mot s so sénh vé cong ty co phan
theo Luat cong ty Nhat Ban va Luat doanh nghiép Viét Nam

Nguyén Thi Lan Huong'

Khoa Ludt, Pai hoc Quéc gia Ha Ngi,
144 Xuan Thiy, Cau Gidy, Ha Ngi, Viét Nam

Nhan ngay 05 thang 6 nim 2009

Tom tait. Luat cong ty (LCT) Nhat Ban va Luat doanh nghi¢p (LDN) Viét Nam déu oo nhirng qui
dinh tuong dong vé quyen cuaco dong nhu quyén huong loi tirc co phan, quyén biéu quyet quyen
ty do chuyén nhuong co phan, quyén xem xeét trich luc cac thong tin, v.v... vaqui dinh ve t6 chirc
noi bo cong ty cd phan (CTCP) bao gom Pai hoi dong cd déng (DHDCD) Hoi dong quan tri
(HDQT) va Ban kiém soé (BKS). Bao vé co ¢éng caa CTCP va xay dung md hinh té chirc noi bo
phll hop lanhiing van dé trung tam trong LCT Nhat Ban va LDN Viét Nam.

CTCP ¢ Viét Nam co6 sy tham gia ciiaco dong nha nuéc trong co cu ¢6 dong, mic dul dat dugc
muc dich duy tri quyen chi phéi trong cong ty nhung trong nhiéu cong ty, vi thé cia co dong nha
nuéc bi lam dung dan téi [am thiét hai cho co ¢ong noi chung. O Nhat Ban nham khac phuyc tinh
trang hinh thic hda caa HDQT, BKS da xay dung mo hinh t6 chirc noi bo mai trong d6 thanh 1ap
céc Uy ban tryc thuoc HPQT trong d6 c6 Uy ban gidm sat |am nhiém vy gidm sét thuong xuyén
hoat dong quan |y diéu hanh cong ty thay cho BKS ciia mé hinh cil.

Tur sy o sénh ddi chiéu cho thay rang, tao ra té chirc ndi bo phi hgp nham kiém soé thuong
xuyén trong co quan thuong truc quan |y gidm sét hoat dong kinh doanh 1A HPQT. Sy du nhap md
hinh t6 chirc noi bd méi & Nhat Ban tao ra sy phan quyén va giam sé 1an nhau trong HPQT trong
thuc hign hoat dong quan |y, diéu hanh kinh doanh va giam sat. Pay co thé tré thanh bai hoc kinh
nghiém cho Viét Nam cho hoan thién phép luat cong ty dé bao vé co déng va xay dung mé hinh to
chac noi bo phu hop.

1. Tinh hinh nghién ciru so sénh phép luat vé
cong ty co phan & Nhat Ban va Viét Nam

Hién nay ¢ nudc ta, c6 nhiéu nghién cau
cua cé&c hoc gia kinh té va phap luat vé CTCP
trong nugc nhu nghién cru CTCP gan véi thi
truong ching khodn, nghién ciu vé quan ly caa
CTCP va quyén va nghia vy cia co déng trong
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CTCP ¢6 mét sd nghién cau so sinh LDN &
Viét Nam va céc nuéce [1].

Vé nghién ciu phgp luat CTCP Nhat Ban
va Viét Nam, cd mot sb bai viét nhu ché do so
hitu 6 phan, vé quan h¢ phép Iy giira cong ty
me va cong ty con [2]; va quyén dai dién to
tung caa cd déng [3]. Ngoal ra, co mot sb Luan
vin thac sy va Luan én tién sy luat hoc c6 dé
cap dén mé hinh té chirc noi bd CTCP caa Nhat
Ban. CAc nghién ciru ndy it nhiéu dadé cap dén
thuc trang phép luat cia Nhat Ban va so sanh,
dbi chiéu vai nhiing van dé phédp ly lién quan
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theo LDN Viét Nam nham dua ra mot sb kién
nghi gép phan hoan thién c&c qui dinh cia
LDN Viét Nam.

Do ngudn tu liéu han hep nén viéc nghién cau
vé LCT caa Nhat Ban chua nhiéu. Nhin chung,
phuong phdp ddi chiéu phép luat van dung 1a phi
hop nham tim ra sy tuong dong vakhéc biét giita
cé&c ché dinh LDN Viét Nam so v6i LCT Nhat
Ban. Viéc s dung phuong phdp so sénh luat hoc
con han ché do thiéu c&c nguon thong tin can thiét
dé dénh gia cac qui dinh sira d6i dit trong bdi
canh kinh té x4 hoi cia Nhat Ban.

2. M ¢t sb so sanh vé quyén ciia co dong va to
chirc ni bg theo Luét céng ty Nhat Ban va
Luat doanh nghiép Viét Nam

Trong phan nay, tac gia tap trung [am rd
mot sb van dé vé quyén cia cd dong vato chirc
noi bo CTCP tir goc do so sanh, dbi chiéu LCT
Nhat Ban vaLDN Viét Nam.

2.1. Cong ty ¢ phan trong Lugt cong ty Nhat
Ban va Lugt doanh nghi¢p Viét Nam

CTCP laloai hinh cong ty cé thé huy dong
von tir nhiéu té chirc va ca nhan bang cach phét
hanh va chéo ban ¢ phan. O Viét Nam, LCT
nam 1990 cdng nhan hinh thac CTCP, tir nam
1995, loai hinh cong ty ndy da tro' thanh phd
bién clng véi tién trinh cd phan hoa doanh
nghiép nha nuéc (DNNN). Hién nay, CTCP la
loai hinh doanh nghiép o6 kha nang m¢o rong
qui md von thdng qua thi trudng ching khodn.

O Nhat Ban, CTCP duoc coi la tru cot caa
nén kinh té. Luat thuong mai (LTM) Nhat Ban
véi bé day lich sir hang tram nam d& cong nhan
su ton tai caa loai hinh cdng ty ndy. Qua nhiéu
lan sira d6i, LTM d& hoan thién dé diéu chinh
phu hop véi thyc té phét sinh. Nam 2005, LCT
daduoc hién dai hdavé ngdn ngir, duoc tach ra
khoi LTM tror thanh mot dao luat doc 1ap.

O Viét Nam, LDN 2005 |a san pham caa
kinh nghiém lap phdp 15 nam. Tir nhiing diéu
khoan so khai vé CTCP vacong ty tréch nhiém

hitu han trong LCT 1990, nhiing ché dinh phéap
luat ¢& duoc cu thé bang nhiéu diéu khoan trong
LDN 1999, d&y chinh la nén tang cho ra doi
LDN 2005. LDN hién hanh véi 172 diéu khoan,
trong d6 c6 54 diéu khoan qui dinh riéng vé
CTCP.

LDN Viét Nam va LCT Nhat Ban co cac
qw dinh tuong dong vé CTCP, nhu qw dinh vé
von diéu l¢, co phan quyen cia co dong,
chuyén nhugng cd phan, to chiic noi bo, v.v...

2.2. Quyén aia ¢ dong trong cdng ty ¢ phan

Theo LDN Viét Nam, ¢6 ddng duoc hiéu la
ngudi s hitu ¢o phan d& phét hanh boi CTCP,
co dong chiu trach nhiém htru han trong pham
vi sd von gop cia cong ty (LDN Diéu 77,
Khoan 1 Blem ). Véi vi tri nay, co dong cod
nhing quyén cia ngudi gop VOn bao gom
quyen du hop PHDCD, quyén biéu quyet
quyen dé cir thanh V|en HPQT, BKS, quyen
tlep can thong tin, quyen duoc huong co tuc,
quyén uu tlen muaCO phan mai, quyén chuyén
nhuong co phan quyén yéu cau cong ty mualai
¢ phan, quyén nhan tai san con lai khi cong ty
phésan.

Quyén cia co dong dugc phén loai phu
thugc vao ¢ phan nam giir. Ca Viét Nam va
Nhat Ban déu qui dinh c6 déng phé théng va co
déng wu d&. C6 déng phd thong la nguoi so
hitu 6 phan phé théng trong CTCP, va chiém
dasb trong CTCP.

Cb ddng wu da languoi so hiru ¢d phan uu
d& trong CTCP. C6 dong uu dé& c6 quyén va
lgi ich dac biét ma ¢ déng pho thong khong co
nhu quyen uu d& biéu quyét, quyén uu da co
tirc, quyén uu dai hoan lai.

O Viét Nam, co cau co dong caa CTCP
khéc véi Nhat Ban ¢ chd ¢o sy tham gia cia cd
d6ng nha nudc trong cadc CTCP. Co déng nha
nuéc co thé so hitu dasd ¢d phan dé giir vai tro
chi phdi trong CTCP. LDN qui dinh hinh thiic
phép ly dé thuc hién quyén so hitu cia cd dong
nha nudc. Cu thé 1& DNNN |4 doanh nnhian
trong d6 Nha nudc so hitu trén 50% vi
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(Diéu 4 Khoan 22). Phan vén gop caa so hitu
nha nudc 1a phan von gop dugc dau tu tir ngudn
von NSNN va nguon vén khac cia Nha nugc
do mét co quan nha nugce hoic to chuc kinh té
lam dai dién chi so hitu (Piéu 14, khoan 8).
Khéng phai trong tit ca CTCP, nhanudc déu so
hitu ¢ phan, d6i véi mot sd CTCP duogc hinh
thanh ¢6 phan hda DNNN hoat dong trong linh
vuc nha nuéc can gitr vai tro chi phdi nhu bao
hiém, ngan hang, xay dung, v.v... thi ti ¢ so
hitu dugc duy tri trén 50%. Con trong nhiéu
CTCP hoat dong trong linh vuc ma Nha nudc
khéng can nam co phan chi phdi thi 65 phan do
nha nuéc co thé duoc bén tly thudc vao cha
truong caa Chinh pha va co quan quan ly von
nhanudgc tryc tiép.

O Viét Nam, sy bat cap trong thuc hién
quyén cia cd déng & chd: phién hop PHDCD
cia CTCP thuong bi chi phdi béi nhém ¢ déng
chi phéi, c6 déng thiéu sb thuong khéng co
tiéng néi trong PHDCD. Bén canh do, trong
céc CTCP hinh thanh tir ¢ phan ha DNNN thi
cong doan tré thanh mot chu thé so hiru ¢b phan
bang ngudn vén dau tu tir nguon quy hop phép
(ctia cong doan) tai doanh nghiép co phan hoa
(khéng huy dong, vay VOn) dé mua 00 phan
nhung khéng qua 3% vén diéu l¢. S6 ¢o phan
nay do Cong doan nim gitr nhung khdng dugc
chuyén nhuong. Bo Ta chinh va Téng Lién
doan Lao dong Viét Nam huong dan vigc si
dung ngu0n quy hop phap dé mua co phan trén
nguyén tic dam bao quyén loi nguoi lao dong
tai doanh nghiép. Mac du Céng doan lamét cha
thé dac biét so hitu ¢ phan nhung LDN khéng
qui dinh riéng vé thyc hién quyén so hitu caa
chu thé nay, boi vay, chi co thé hiéu to chic
Cong doan chi 1a mot nhadau tu - ¢ déng phd
théng. Voi mac so hitu 3%, cdng doan khéng
c6 quyén dé cir nguoi ting cir vao HDQT, boi
vay nam 2007, Thu tuéng Chinh phu d& chap
thuan nang ti Ié so hitu ¢4 phan cua cong doan
tir 3% Ién 5%. Tuy nhién, khong phai trong moi
CTCP, cong doan déu so hiru nguon kinh phi
l6n du dé tham gia vao HDQT, si két hop gitta
muc dich bao vé quyén loi cia nguoi lao dong
va tham gia vao HPQT dé tham gia quan ly

diéu hanh CTCP chi c6 thé dugc thuc hién tot
néu két hop giitacéc loi ich cua ngudi lao dong,
loi ich cia cdng ty va loi ich cua co déng. O
Nhat Ban nhiéu CTCP cho hguoi lao dong nam
co phan nham tao ra co ciu co déng on dinh.
Hoi nam ¢o phan cua nguoi lao dong mua co
phan va phan phdi cho nguoi lao dong, c6 phan
ndy khong dugc phan phdi cho nguoi bén
ngoai, va khi nguoi lao dong thoi viéc thi ban
lai cho Hoi ndm ¢b phan.

3. S khac biét trong t6 chirc ndi bo cong ty
co phan o Nhat Ban va Viét Nam

3.1. M0 hinh té chirc ngi by cong ty co phan
truyen thong ¢ Nhdt Ban va so sanh vai Viét
Nam

M hinh t6 chirc ngi bg truyén théng trong
d6 CTCP ¢4 thiét lap BPHBCD, HBQT vaBKS
déu dugc phép luat Nhat Ban va Viét Nam cong
nhan.

Co doéng gop vbn vao CTCP, thong qua
DHDCP quyét dinh phuong huéng kinh doanh
va nhiing van dé quan trong cua cong ty nhu
bau va b mién thanh vién HPQT. Theo LDN
Viét Nam, ¢ déng thyc hién quyén biéu quyét
va gdy anh huong bang thuc hién biéu quyét
trong d6 c&c van dé quyét dinh tai DHDCD
duoc thong quakhi ti & biéu quyet trén 65% va
75% tong sb phleu biéu quyét cua cac co dong
du hop, dic biét cd ddng cb kha niang thuc hién
quyén hiru hiéu hon théng qua nguyén tic cong
don phiéu khi biéu quyét bau thanh viéen HDQT
vaKSsV (biéu 104 Khoan 3 Diém ¢).

Theo Phdp luat Viét Nam, HPQT la co
quan quan ly cdng ty, co toan quyén nhan danh
cong ty dé quyét dinh vathyc hién cac quyén va
nghia vu cua cong ty khéng thugc tham quyén
cia PHDCP nhu quyét dinh chién luoc, ké
hoach hang nam ciia cong ty, kién nghi céc loai
co phan, vakeé hoach kinh doanh hang nam cia
cong ty, quyet dinh chéo bén c6 phan méi, gia
chao bén cd phan va trd phiéu cia ~A~~ *
quyét dinh mua lai c6 phan, phuong

REGISTERED YERSIOM
ADDS WO WATERMARK

visit

, eprintdriver.com

&y
AV



http://support.leadtools.com/ltordermain.asp?ProdClass=EPRT1

90 N.T.L. Hirong / Tap chi Khoa hoc DPHQGHN, Ludt hoc 25 (2009) 87-93

va dy &n dau tu, bo nhiém, mién nhiém céch
chuc, ky hop dong véi Giam dbc, Tong glam
dbc vanguoi quan ly quan trong khéac do Biéu
[¢ cOng ty qui dinh, gidm s& va chi dao Giam
dbc hoic Tong gidm dbc va nguoi diéu hanh
cdng viéc hang ngdy caa cong ty... (LDN Diéu
108).

Theo LCT Nhat Ban, vé nguyén tic trong
CTCP khéng can thiét lap HDQT. Tuy nhién,
LCT qui dinh c6 3 loai CTCP phai thiét lap
HPQT d6 lacong ty dai ching, cong ty cé thiét
lap BKS va cong ty co thiét lap cac uy ban
(Piéu 327 Khoan 1). Con cong ty c6 thiét lap
BKS Ia CTCP bugc phai thiét lap BKS |a cong
ty dai ching trir cong ty c6 thiét 1ap c&c uy ban
(Piéu 328 Khoan 1). Con ddi véi nhitng CTCP
khéng can thiét phai thiét 1ap BKS thi ciing c6
thé thoa thuan thanh lap BKS (Diéu 326 Khoan
2). Trong CTCP ¢ thiét lap HDQT thi phai bau
mot thanh vién 1am dai dién HPQT (Piéu 362
Khoan 3).

Trong CTCP ¢6 thiét lap cac uy ban thi co
dai dién diéu hanh, con trong CTCP chi c6 mot
nguoi diéu hanh thi nguoi ndy tro thanh dai
dién diéu hanh (LCT Diéu 420 Khoan 1). Trong
truong hop cdng ty c6 nhiéu nguoi diéu hanh,
thi HDQT s xé&c dinh mdi quan hé gitta nhiing
nguoi diéu hanh, xéc dinh cong viéc va nhiém
vu cia tirng nguoi trong thyc hién Nghi quyét
cua HDQT (Piéu 416 Khoan 1 Muyc 1).

O Viét Nam, Chu tich HDQT do PHDCP
hoic HDQT bau ra. Trong truong hop HDQT
bau ra cha tich HDQT thi Chu tich dugc bau
trong sd d6 co thé kiém nhiém gidm d6c hoac
tong gidm d6c (LDN Piéu 111), gidm ddc hoic
tong gidm dbc co thé ladai dién theo phép luat
trong truong hop Diéu 1é cong ty khéng qui
dinh chu tich HBQT la dai dién theo ph4p luat
(Piéu 116, Khoan 1). Con ¢ Nhat Ban, dai dién
HDQT ladai dién cong ty, diéu hanh hoat dong
trong cong ty, tién hanh giao dich vaky két hop
ddng véi bén ngoai.

O Nhat Ban, hoat dong gidm sét cia HDQT
ton tai bat cip. HPQT c¢6 nghiavy gidm sét dai
dién HDQT diéu hanh hoat dong kinh doanh

nhung khéng phét huy téc dung, bdi vi qué nira
céc thanh vién HDQT la cip dudi caa dai dién
HDQT nén cho nén HPQT kho ob thé gidm st
c6 hiéu qua hoat dong cuadai dién HDQT. i
véi cong ty Ion, c6 qui md I6n, b thanh vién
HDQT c6 khi 1én téi 30, 40 nguoi, viéc quyét
dinh céc van dé rat kho khan, boi vay, cé&c thanh
vién HbQT thuong nhdm hop ban bac truéc
sau do, triéu tap phién hop HDQT dé quyét
dinh chinh thac, do vay, s ton tai cia HDQT
tré nén hinh thic. Con ¢ Viét Nam, trong mot
s6 CTCP, c6 tinh trang thanh vién HPQT dai
di¢n quan ly phan vén caa nha nudc quyét dinh
céc van dé di nguoc lai loi ich caacd déng.

BKS la to chic noi bo do DPHDCD bau ra
dugc phép luat trao cho quyén gidm si hoat
dong cua nguoi quan ly, diéu hanh cong ty.
Theo LDN Viét Nam, BKS ¢d tir 3 dén 5 thanh
vién, néu Diéu l¢ cong ty khéng cé qui dinh
khéc, nhiém ky cua BKS khéng qua 5 nam
(Piéu 121). Trong BKS, nira sb thanh vién phai
cu trd tai Viét Nam va phai c6 it nhat mot thanh
vién 1a ké todn vién hoic kiém todn vién. Con
& Nhat Ban, trong cac CTCP budc phai thiét lap
BKS thi BKS can thiét c6 tir 3 thanh vién tro
lén, trong d6 mot nira phai 1a kiém soét vién
(KSV) bén ngoa (Piéu 335 Khoan 3) va phai
c6 KSV thuong truc.

O Nhat Ban, co nhiing han ché nhit dinh
trong thyuc hién quyén giam sét caa BKS. Trong
nhiéu CTCP, BKS khéng kiém tra giam sit
dlng din hoat dong quan ly diéu hanh thanh
vién HPQT. Luat cim thanh vién HPQT va
nguoi lao dong kiém KSV, trén thyc té, KSV |a
cap dudi cua nguoi quan ly cong ty, KSV
thuong la nguoi chu s dung lao dong cii nén
viéc gidm sat khéch quan rit khé dugc thuc
hién.

O Nhat Ban, trong mot thoi gian dai &p
dung m6 hinh truyén théng, bén canh duy tri
ché do6 gidm sét cua HDQT va BKS ddi véi
hoat dong quan ly diéu hanh, trén thyc té, nguoi
lao ¢6ng va ngdn hang cha dao la cha thé gidm
sa trong CTCP. Ca nguoi lao dong ‘2 nnén
hang chii dao déu c6 méi quan hé loi i
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véi cong ty. Nguoi lao dong theo ché do hop
dong dai han va huong luong theo tham nién
thuong thuc hién hoat dong giam sét ¢o lgi cho
ho. Con ngén hang chu dao vira la nguoi cho
vay, vira la nguoi di vay va nguoi so hitu ¢o
phan cia odng ty, viéc gidm sét ndy ciing dan
dan mit téc dung do cac ngan hang thay vi giam
sét sir dung vén thi atiép tuc cap tin dung cho
nhitng CTCP |am an thua 16 dé duy tri quan hé
tin dung.

Mic di ché d6 KSV bén ngod duoc du
nhap véo LCT, tuy nhién, ché d6 nay dugc danh
gidla chua hiéu qua boi KSV bén ngoai néu o
véi KSV bén trong thi ho ¢ it hiéu biét vé hoat
dong cua cong ty, vathanh vién nay lai co kha
nang kiém nhiém hoat dong ciua cong ty khac
nén khong c6 nhiéu thoi gian gidm sét. Ngoai
ra, tuy sy tham gia cia KSV bén ngoai la can
thiét, nhung trén thyc té, thanh V|en HDQT va
nguoi lao dong thuong it cung cap céc théng tin
cho KSV bén ngoai. C6 nghia la cho du KSV
bén ngoadi c6 sy trung lap nhung cd han ché
nhit dinh trong viéc thuc hién quyén han.

Con & Viét Nam, trén thuc té, BKS trong
nhiéu CTCP ciing bi hinh thirc héa, chua thuc
hién day da quyén han va nhiém vu dugc giao
nhu gidm s& HDQT, Gidm dbc hoic Tong
gidm ddc trong viéc quan ly diéu hanh cong ty,
kiém tra tinh hop ly, hop ph&p, trung thuc va
muc do can trong trong hoat dong quan ly, diéu
hanh hoat d¢ong kinh doanh, trong to chirc cong
téc ké todn, thong ké va lap béo céo tai chinh
ciing nhu trong tri¢u tap bHDCD.

3.2. M hinh odng ty o6 thiét Idp sy ban ¢ Nhdt
Ban

Mo hinh cdng ty nay dugc du nhap vao
Nhat Ban nam 2002. Khéc véi CTCP c6 thiét
lap BKS, md hinh CTCP 06 thiét 1ap uy ban bao
gom DHDCP, HPQT, c&c uy ban, bén canh d6
c6 nguoi diéu hanh, gidm sét vién ké toan.

Viéc du nhap mé hinh cong ty o thiét lap
uy ban trong hodn canh HbQT, BKS trong mé
hinh truyén thdng bi hinh thirc hda, khéng phét

huy dugc va tro giam sé phé hién ra nhirng
gian lan tai chinh trong cong ty.

Vé co ban, quyén han cia BPHDCP trong
CTCP c¢6 thiét lap ay ban gidng nhu trong
CTCP c6 thiét lap BKS. HDQT bao gom céc
thanh vién HBQT, céc thanh vién ndy dugc
PHDCP bau ra, c&c thanh vién déu o6 chirc
danh diéu hanh nhung mdi nguoi ¢é chic tréach
khéc nhau. Trong cong ty c6 thiét 1ap ay ban,
c6 chirc danh thanh vién HDQT bén ngodai. Vai
tro cua thanh vién nay khoéng chi dam bao cho
hoat dong kinh doanh an todn ma con tiép nhan
tu van tir bén ngoai vaco vai trd trong nang cao
két qua hoat ¢ong kinh doanh cia cong ty.

Trong HDQT ¢6 céc iy ban bao gdm: Uy
ban bo nhiém, Uy ban quyét dinh tht lao va Uy
ban giam s&.

Uy ban bd nhiém dé xuat viéc bd nhiém va
b& mién thanh vién HDQT cho BHDCD (Piéu
404). Trong Uy ban nay, sb thanh vién HDbQT
bén ngoa chiém mot nira nén nguorl c6 quyén
lyc cao nhét cua cong ty cho du co dinh lam
dung quyén han lya chon ngudi ¢6 loi cho ho
chang nira, thi cling khong thé doc doan quyet
dinh. Uy ban bd nhiém co6 quyen dé nghi con
HPQT la co quan ¢6 tham quyén bo nhiém va
ba nhiém nguoi diéu hanh va nguoi dai dién
diéu hanh.

Uy ban quyét dinh thi lao quyét dinh noi
dung thu lao cho thanh vién HBQT, ¢ dé&y, mot
nira so thanh vién |a thanh vién HPQT bén
ngodi, Vi co ché ndy, céc thanh vién HBQT ¢
thé quyét dinh thi lao cia nguoi quan ly diéu
hanh mét cach khach quan.

Hoat dong gidm sat cia HPQT duoc giao
cho Uy ban giam s&. LCT Nhat Ban cam thanh
vién HDQT cua Uy ban gidm sét kiém nhiém
chirc danh nguoi sir dung lao dong. Uy ban c6
nhiém vu gidm sét hoat dong quan ly diéu hanh
cua c&c thanh vién HPQT, nguoi diéu hanh,
soan thao béo céo gidm sét, dé xuat bod nhiém
vaba mién nguoi quan ly diéu hanh dugc thué.
Ngoai ra, Uy ban c6 quyén yéu cau dinh chi
hanh vi vi pham dbi voi nguorl diéu hanh, co
quyén khoi kién thanh vién HDQT

phép luat.
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Trong CTCP ¢0 thiét lap ay ban, thi nguoi
diéu hanh va nguoi dai dién diéu hanh duoc
dam nhan cdng viéc theo yéu ciu, va doc lap
véi HDQT. Nhiing nguoi diéu hanh do HDQT
bau ra, sd thanh vién tir 1 nguoi tre 1én. Mot
trong sd ho la dai dién diéu hanh, va od quyén
dai dien. Nguoi didu hanh c6 thé 1a thanh vién
HPQT nhung khéng thé 1a thanh vién cia Uy
ban giam s&.

Khi lya chon md hinh cong ty cd uy ban,
quyén quan ly diéu hanh cong ty duoc chuyén
tir dai dién HDQT sang cho ngudi diéu hanh.
Tuy nhién, oo nhiing truong hop do nguoi diéu
hanh kiém nhiém chac danh thanh vién HDQT
nén thuc chat khdng han quyén diéu hanh dugc
chuyén giao cho ngudi diéu hanh.

Véi mo hinh thiét 1ap ay ban, c6 déng co
thé tin tuong hon vao su minh bach trong hoat
dong quan ly didu hanh caa CTCP théng qua
thuc hién c&c quyén ning riéng biét caa cac uy
ban. Viéc giam sat c6 hi¢u qua hoat dong quan
ly, diéu hanh Uy ban gidm st c6 y nghia quan
trong dé c6 déng tin tuong vao sy phét hién va
khoi kien kip thoi cac hanh vi vi pham cia cac
thanh vién HDQT va nguoi diéu hanh gay thiét
hai cho obng ty va cd déng.

Nhin chung, Nhat Ban du nhap mé hinh
CTCP c6 thiét lap uy ban nham giai quyét dugc
nhitng han ché lién quan dén giam s khong
day du cia HDQT dbi véi dai dien HDQT theo
mo hinh truyén thdng va chuyén giao nhiém vu
giam sét cia HPQT cho Uy ban gidm sét, voi
ky vong hoat dong gidm sét trong CTCP 2 ¢0
hiéu qua hon. Mac du vay, van con cd sy nghi
ngd vé kha ning gidm sat cua thanh vién
HPQT bén ngoa do ho thiéu hiéu biét vé noi
b cong ty®.

4. Két luan

CTCPIa |oai h|nh doanh nghiép oo kha nang
x& hoi hdanguon vén. Sy ton tai cia nd gan voi

@ Myc dich ciia du nhap ché @6 thanh vién HDQT bén
ngodi 1a nhim tang cuong su gidm sé ddi véi nguoi diéu
hanh cua CTCP.

loi ich cia 66 déng, chii ng, nha nudc va Nguoi
lao dong, boi vay, LDN Viét Nam va LCT Nhat
Ban cling chung muc dich diéu chinh loi ich giita
céc cha thé vaduy tri sy ton tai ciand.

Ca ha nuéc cb nhiing dlem turong ddng
trong qui dinh vé quyén caa co dong vato chac
noi bo theo mé hinh truyén thong. Picu nay
XUt phét tir dac trung ¢ hitu cia CTCP la loai
hinh odng ty thugc so hitu cia céc co déng. Do
khéng phai moi ¢6 déng déu tham gia vao quan
ly céng ty, HPQT dugc t6 chic radé thuc hign
cdng viéc quan ly cdng ty. Véi muc dich hoan
thién madi truong phép ly dé duy tri su ton tai va
phét trién caa CTCP thi van dé dit ra phai dat
trong tdm bao vé quyén loi cua 6o déng, xay
dung md hinh t6 chtc noi bo phil hop dé diéu
hoacéc lgi ich trong cdng ty.

Dé giai quyét nhing bét cap phé sinh dam
bao hoat dong gidm sat noi bo cd hiéu qua,
Nhat Ban d& du nhap md hinh CTCP c6 thiét
lap c&c ty ban. Mac du con ton tai nhiing bat
cap nhit dinh vé vi tri caa thanh vién HDQT
bén ngoai nhitng nhin chung viéc du nhap |a
can thiét dé tao ra sy lya chon xdy dung mo
hinh t6 chirc noi bd hop ly va pht hop véi muc
dich 1am t6i dahoalgi nhuan caaco dong.

O Viét Nam, véi dinh husng phét trién kinh
té thi truong trong bdi canh hoi nhap qudc té,
tham khao kinh nghiém lap phap cia nuéc
ngoa trong d6 c6 Nhat Ban la c6 y nghia vo
cling quan trong nham xay dung mé hinh t6
chtc noi bo caa CTCP ph hop théng Ié quéc té
va dép tng doi hoi cianén kinh té thi truong.
Tir nhiing han ché trong hoat dong ciia céc t6
chtc noi by ciia CTCP ¢ Viét Nam, ¢6 thé thiy
rang c&c co quan ban nganh hitu quan can danh
giamot cach toan dién md hinh to chtc noi bo
theo LDN hi¢n hanh va sira d6i phu hop voi
diéu kién cua Viét Nam va d¢am bao phu hop
véi théng lé qubc té.
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Some comparisons on legal aspect relating
Joint Stock corporation in Japannese corporate
Law and Viethamese enterprises Law

Nguyen Thi Lan Huong

School of Law, Vietnam National University, Hanoi,
144 Xuan Thuy, Cau Giay, Hanoi, Vietham

Japanese Company Law and Vietnamese Enterprises Law have many similar provisions to give
shareholder rights such as the right to receive interest, right to vote, right to access information, right
to transfer shares etc, and provisions for establishing corporate structures that include Shareholder
Meeting, Board of Directors and Audit Committee. The protection of shareholder is the most
important problem in these Laws of both countries.

In Vietnam, the feature of the structure of shareholder is the existence of state shareholder. It will
be useful to influence Joint Stock Company, however directors being dispatched by the State
Authority have sometimes abused the rights of State shareholder to make losses for shareholders in
general. In Japan, in order to make efficient corporate governance in context of formalization of Board
of Directors and Audit Committee, a company - with - committee (iinkai-setchi-kaisha) corporate
structure that including Shareholder Meeting, Board of Directors and special committees such as
Nominate Committee, Compensation Committee and Audit Committee which have been introducted
from America. This new corporate structure has been appraised hightly for checking and supervising
the business execution. This can be lesson for completing Viethnamese Enterprises Law related to
shareholders protection and corporate governance in JSC.
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